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Thank you for the opportunity to make a submission on the prohibition of non-consensual of sharing
intimate images.

The Young Women’s Advisory Group (YWAG) of the Equality Rights Alliance is a group of ten women
under the age of 31. We are young women from across Australia, and both urban and rural contexts,
who aim to bring young women’s voices and perspectives to the national policy space.

In 2015, YWAG surveyed over 1000 young women aged 16-21 across Australia about their experiences
of sexuality and relationships education at school. From the survey, in 2016 we published a report
entitled Let’s Talk: Young Women’s Views on Sex Education® which details our findings, and which we
have attached to this submission.

In mid-2016, YWAG launched a companion report entitled A Whole Generation Out of Date?, which
analyses three focus groups which were run concurrently to the Let’s Talk survey in collaboration with
local youth organisations in Queensland and the Australian Capital Territory. During these focus
groups, topics of discussion including young people’s experiences and stories of the non-consensual
sharing of intimate images.

Young women, like all young people, have agency, and can contribute analysis and perspectives from
a particular set of life experiences that need to be both respected and included in national
conversations and the development of equitable policy. YWAG emphasises the importance of
including young women’s voices at the level of federal policy and legislation. Our recommendations
are supported by both evidence-based secondary literature, and the views of the young Australian
women who participated in our surveys and focus groups.

Summary

YWAG supports the criminalisation of non-consensual sharing of intimate images in Commonwealth
Law, reflected in consistent and uniform State and Territory laws. We refer the Department to
Australian Women Against Violence Alliance’s (AWAVA) submission to this inquiry, who note that

1 See attached, or YWAG. Let's Talk: Young women's views on sex education. Equality Rights Alliance 2016. Available from
https://www.equalityrightsalliance.org.au/wp-content/uploads/2016/10/Lets-Talk-Final-Report.pdf.

2 See YWAG. A Whole Generation Out of Date: Young People's Stories of Sex Education. Equality Rights Alliance 2016.
Available from http://reports.equalityrightsalliance.org.au/ywag/lets-talk/.
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“Penalties for the offence should be substantial, reflecting the harm caused and the need to deter
potential offenders”.

In this context, we welcome the move by the Commonwealth to impose civil penalties for the non-
consensual sharing of intimate images, intended to complement, but not replace, emerging criminal
law at both a Commonwealth and State and Territory level. We acknowledge that the current inquiry
is specifically considering the topic of a civil penalty regime, rather than further moves to criminalise
the non-consensual sharing of intimate images, and the rest of our comments in this submission relate
only to that focus and the discussion paper.

In informal consultation, young people have shared with us stories of the fun side of sharing images,
namely flirting or in healthy relationships, the risky and negative side, where they may have felt
harassed or had their consent violated and trust broken by partners and friends, and the strategies
they use to protect themselves, including watermarking images or not including identifying features?®.
Based on our research and consultation with young people, particularly women, YWAG therefore
supports the view that the consensual sharing of intimate images is part of a spectrum of normal
sexual practices engaged in by both adults and young people®. Such a position has two implications,
firstly, in regards to young people, and secondly, in regards to the non-consensual sharing of intimate
images as a form of abuse.

Young people’s experiences and perspectives on the sharing of intimate images are not well
represented in Australian policy or legislation at present. It emerged from consultations with young
people in focus groups for YWAG’s A Whole Generation Out of Date report that the sharing of intimate
images is considered a normal part of contemporary sexual activity, relationships and dating for young
people, a finding that is supported by academic literature®. It is therefore important that laws on the
sharing of intimate images are reflective of this reality, and do not lead to young people being
criminalised for engaging in normal, healthy and consensual sexual behaviours, for example through
prosecution for child pornography and child exploitation material charges.

The context of intimate image sharing is therefore crucial, and the non-consensual sharing of intimate
images should be understood as an act of technology-facilitated sexual harassment, violence or abuse.
We note that a recent report from RMIT found that young people and lesbian, gay and bisexual people,
are particularly at risk of image-based abuse®. Moreover, we note that like other forms of sexual
violence, the non-consensual sharing of images is gendered, as it is primarily perpetrated by men, and
because the social costs to women are greater when their images are shared”. As such, YWAG strongly

3 See also Albury, Kath, Kate Crawford, Paul Bryon, and Ben Mathews. 2013. Young People and Sexting in Australia: Ethics,
Representation and the Law. Sydney: UNSW, ARC Centre for Creative Industries and Innovation.

4 See Yeung, Timothy H., Danielle R. Horyniak, Alyce M. Vella, Margaret E. Hellard, and Megan S. C. Lim. 2014. Prevalence,
correlates and attitudes towards sexting among young people in Melbourne. Sexual Health 11:332-339.

5 See Walker, Shelley, Lena Sanci, and Meredith Temple-Smith. 2013. Sexting: Young Women's and Men's Views on Its
Nature and Origins. Journal of Adolescent Health 52:697-701.

6 Henry, Nicole, Anastasia Powell, and Asher Flynn. 2017. Not just 'revenge pornography': Australians' experiences of
image-based abuse. Victoria: RMIT.

7 See Henry, Nicola, and Anastasia Powell. 2014. Beyond the ‘sext’: Technology-facilitated sexual violence and harassment
against adult women. Australian & New Zealand Journal of Criminology 48 (1):104-118; Walker, Shelley, Lena Sanci, and
Meredith Temple-Smith. 2013. Sexting: Young Women's and Men's Views on Its Nature and Origins. Journal of Adolescent
Health 52:697-701 and Powell, Anastasia, and Nicola Henry. 2014. Blurred Lines? Responding to 'Sexting' and Gender-
based Violence among Young People. Children Australia 39 (2):119-124.; Henry, Nicole, Anastasia Powell, and Asher Flynn.
2017. Not just 'revenge pornography': Australians' experiences of image-based abuse. Victoria: RMIT.
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supports moves for Commonwealth civil penalties for the non-consensual sharing of intimate images,
in addition to a consistent approach to criminalisation across the States and Territories.

Specific comments
Definition of consent

As previously indicated, YWAG views the exchange of intimate images as part of a spectrum of sexual
practices, and the non-consensual sharing of such images as sexual violence and abuse. We therefore
support a definition of consent that is consistent with the definition used for sexual offences. In
particular, YWAG emphasises the importance of affirmative, explicitly-given (whether verbal or
otherwise), free and voluntary agreement to a definition of consent, and supports the position of the
AWAVA that the threshold of offense be that a perpetrator has been “reckless as to a subject’s lack of

” 8

consent” ®. The burden of proof in relation to such offences should be on the perpetrator, and not on

the survivor.

YWAG strongly recommends a definition of consent that acknowledges that consent must be sought
for each new context in or party with which an image is shared, and rejects the view that a person
may have reasonable belief of consent when consent has been freely given before®. In viewing the
sharing of intimate images as a sexual practice, the context in which an image is shared, namely
whether consent was obtained and whether there is intent to cause harm, is crucial to defining
whether they are considered healthy or abusive. Any definition of consent should also consider factors
impacting the capacity to give consent, including disability, cultural and linguistic differences,
intoxication from the use of alcohol or drugs, and coercion of the survivor to comply.

Definition of intimate image

As we have previously stated in this submission, YWAG emphasises the importance of context of non-
consensual sharing of intimate images and technology-facilitated abuse. As such, the prohibition
should include intimate images in which the subject is not readily identifiable, or that have been
manipulated in some way, for example, by photoshopping the subject’s face on to a sexually explicit
image. Such acts use the image of the survivor without consent, and the purpose of such images is to
cause harm and humiliation to the subject. We emphasise that is important to account for the degree
to which a perpetrator is reckless to the consent of the subject, and their intent to cause harm to the
subject.

It is particularly important for young people that any definition of intimate image should not be limited
to images taken in intimate relationships. Sexual abuse and violence occurs both within intimate
relationships, and in peer or dating relationships. Indeed, young people may be at greater risk of
image-based abuse from their peers or family, than from intimate partners™. It is important that the
non-consensual sharing of intimate images by a third party is also considered a form of sexual violence,
and as reckless in regards to the consent of the survivor.

8 AWAVA. 2016. Submission to the Senate inquiry into “the phenomenon colloquially referred to as ‘revenge porn’”.

® We support the definition of sexual consent articulated by Planned Parenthood, see All About Consent. 2017. Planned
Parenthood. Available from https://www.plannedparenthood.org/learn/teens/sex/all-about-consent

10 Henry, Nicole, Anastasia Powell, and Asher Flynn. 2017. Not just 'revenge pornography': Australians' experiences of
image-based abuse. Victoria: RMIT.
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Definition of sharing

Non-consensual sharing of intimate images should be seen in a broader context of technology-
facilitated sexual activity, abuse and violence. YWAG therefore supports a broad definition of sharing
that includes a range of digital and non-digital means, including through text messages, social media
platforms such as Facebook, Messenger or Instagram, web platforms such as Tumblr and other blogs,
and other apps and technologies, as well as the sharing of images in ‘hard copy’, namely if images are
printed out and distributed. We note that any laws introduced also need to be adequately flexible to
capture emerging and future technologies.

Severity of penalties for non-consensual sharing of images involving minors

When two minors are involved in a case of intimate image sharing, the legalities of consent render the
case particularly complex. YWAG is concerned that at present, young people are liable for prosecution
with child pornography and child exploitation materials offences when in the possession of
consensually shared intimate images of other minors. We note that such charges can have a serious
and detrimental impact to a young person’s future. We also note that the non-consensual sharing of
intimate images of a young person is particularly serious, that young people are at particular risk of
technology facilitated abuse and violence, and that young women bear greater social costs from such
abuse®.

Although young people aged below 16 years are unable to legally give consent for sexual activity, it is
generally acknowledged that sexual activity and exploration by young people is a healthy and normal
part of their sexual development!?. The sharing of images between two young people in a healthy and
intimate relationship is vastly different in context to the sharing of intimate images of a minor by a
legal adult. Indeed, the World Health Organization defines child sexual abuse as “between a child and
an adult or another child who by age or development is in a relationship of responsibility, trust or
power, the activity being intended to gratify or satisfy the needs of the other person”3, Therefore, we
emphasise that inequality in age, development, and responsibility and power is central to the nature
of child pornography and exploitation, and distinct from equal sexual relationships between young
people.

YWAG'’s consultations with young people have found that young people are often unaware that they
can be prosecuted for child pornography offences when in possession of intimate images of other
young people, that such a law is disconnected from their realities, in which sending and receiving
intimate images is a normal sexual practice, and that young people have concerns about the
implications of such a law!.

As we have emphasized, the non-consensual sharing of intimate images should be viewed as part of a
spectrum of sexual practices, and as problematic and harmful to a survivor because of the context of
abuse or coercion in which the sharing takes place. That is to say, if an image is shared without

11 Henry, Nicole, Anastasia Powell, and Asher Flynn. 2017. Not just 'revenge pornography": Australians' experiences of
image-based abuse. Victoria: RMIT.

12 UNESCO. 2009. International Technical Guidance on Sexuality Education: An evidence-informed approach for schools,
teachers and health educators. France: UNESCO.

13 World Health Organization. 1999. Report of the Consultation on Child Abuse Prevention. Geneva: WHO, pp.15-16.

14 See also Albury, Kath, Kate Crawford, Paul Bryon, and Ben Mathews. 2013. Young People and Sexting in Australia:
Ethics, Representation and the Law. Sydney: UNSW, ARC Centre for Creative Industries and Innovation.
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consent, namely that sharing is reckless in regards to the subject’s consent, or with intent to cause
harm, then it constitutes sexual violence and abuse. '

We recognise the complexity of legislation in regards to minors, but suggest that the Commonwealth
takes the following points into consideration:

l. It is normal and healthy for young people to be sexually active, although the legal age for
consent is governed at the State level (and is 16 years in most states and territories, but 17
years in others). Sharing intimate images is a normal sexual practice for young people.

II.  The context of non-consensual sharing of intimate images determines the abusive nature of
the practice, namely when the perpetrator is reckless in regard to a subject’s lack of consent,
or acts with the intent to cause harm.

lll.  That a prohibition should recognise the differences between young people, who are unable
to legally consent but who are sharing images as part of a healthy relationship, versus the
sharing of intimate images of a minor, by another minor or legal adult, in a way that is reckless
in regard to a subject’s lack of consent, including due to inequalities of age, power and
responsibility, or with the intent to cause harm.

Hierarchy of penalties and re-traumatisation of survivors

YWAG is concerned at the proposition of a hierarchy of penalties, and urges the Commonwealth to
consider the possibility of re-traumatising survivors if such a hierarchy were to increase the number
of times a victim were to appear before a court. The experience of reporting cases of sexual assault
and abuse can cause further distress for survivors. Previous cases in the United States where the non-
consensual sharing of intimate images have caused extreme distress and impacts for young women
have been documented®®, and YWAG is concerned about the further traumatisation of survivors
through additional court proceedings.

Thank you again for the opportunity to provide consultation to the Commonwealth on the prohibition
of non-consensual sharing intimate images. We also endorse the submission of Australian Women
Against Violence Alliance (AWAVA). YWAG would welcome the opportunity to provide further
information about the views and information presented in this submission.

For further information or to discuss the content of this submission, please contact Hannah Gissane,
Projects Coordinator for the Equality Rights Alliance, at era.projects@yweca.org.au.

15 See Crimmins, Danielle M., and Kathryn C. Siegfried-Spellar. 2014. Peer attachment, sexual experiences, and risky online
behaviors as predictors of sexting behaviors among undergraduate students. Computers in Human Behavior 32:268-275.
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EXECUTIVE SUMMARY KEY FINDINGS

WHO WE ARE — Sex education
- ) , , ) Most young is outdated

The Equality Rights Alliance’s Young Women's Advisory people receive Ztoples covered
i i e of o

Group (YWAG) is an mdependen’r'grogp c?f fen young someg,gaﬁon Young women are very limited

women aged 18-30 across Australia bringing young sex e I want more from and do not meet

women's voices and perspectives to the national at schoo their sex and the needs of

policy space. respectful youngwomen

relationships
education

WHY SEX EDUCATION?

We all want to grow up forming healthy and safe
relationships with our friends, family, and partners.
If delivered effectively, sexuality and respectful
relationships education can help young people
understand what healthy and safe relationships
are and how to manage their sexual and

reproductive wellbeing. POLICY RECOMMENDATIONS

The Australian Curriculum for Health and Physical YWAG proposes the following eight key components

Education includes content on sexuality and are embedded, in an age-appropriate way, within

reproductive health and respectful relationships, sexuality and respectful relationships education in

however sexuality education provided in schools Australian schools. Informed by the views of young

across Australia varies significantly depending on the women around Australia, these core components

jurisdiction and school. will work to empower young people to look after
their sexual health and wellbeing, and build skills for

YWAG believes that sexuality education is in need developing positive and safe relationships:

of reform.

1. Informed consent

WHAT DID WE DO? 2. Positive and Respectful Relationships
YWAG recently conducted a national survey of 3 A healthy and informed approach to sex
women aged 16-21 who had attended school in ) )

Australia asking about their sexuality and respectful 4. Gender and sexual diversity

relationships education. The survey is one of the first in

5. Relationships and technol
Australia to ask young women what their experiences elationships an chnology

of sexuality education were, and to find out whether 6. Bodies
it met their needs to develop healthy and respectful
relationships. 7. Reproductive health

8. Sexual health



YWAG believes that sexuality education is in need of
reform. YWAG recently conducted an Australian national
survey of young women, aged 16-21 about their sexuality
and respectful relationships education experiences to
find out what they learnt, and whether it meets their
needs to develop healthy and safe relationships.

YWAG developed an online survey based on a literature
review of sex education in Australia, including topics
that were identified as gaps in sex education (e.g. social
and gendered aspects of sexual health, prevention of
gender-based violence, and respectful relationships).

We consulted with a range of experts in sexuality and
relationships education and violence prevention to
make sure the survey was appropriate and robust.
Experts included sexual and reproductive health
professionals, researchers and academics, youth
workers, teachers, and women'’s services.

The online survey was opened from Thursday 28 May
2015 (International Day of Women's Health) to Friday
21 July 2015 and promoted fto national and local
networks, including youth organisations, sexual health
and women's organisations, universities, and social
media. Hard copy surveys were also available at
participating organisations for young women who
could not complete the survey online.

We surveyed 1,162 16-21 year olds across Australia,
1011 identified as women aged between 16-21.

9.7 13.70
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NT 1.94
17.38 13.70
12.78
27.61
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Public school

Private school

Independent school?
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Almost 0% had sex education in school, with one half
receiving sex education for the first fime in years 5 and 6.

Seventy six per cent of respondents reported that they
had not learnt anything from their sex education classes
in school that had helped them when dealing with sex
and respectful relationships.

Less than 2% of survey respondents rated their experience
of sex education in school as excellent. Nearly 50% of
respondents rated their experience as 1-4 on a scale of
10, where 1 was poor and 10 was excellent.

After receiving sex education,
young women did not feel
confident in their understanding
of respectful relationships and
were unsure about their level of
confidence in understanding
concepts like consent. Almost two
thirds (63%)
of young women
and girls were not
tfaught about consent in
their sex education at school.



“My sex education
cally-focused, Not
beyond ‘this is how
try not to get STDs’
high school there

Was very biologi-

a lot was conveyed
babies are made,

- At a private girls’
was some talk of

being ‘emotionally ready for sex’, but

it reflected an Unhealth i

f : Y. patria
glonficahon of virginity... T'l)'nere \:::ahsq'
nothing to do with LGBT awareness or
LGBT safer sexual practices”

TOPICS COVERED IN SEX EDUCATION
ARE SEVERELY LIMITED

Many respondents reported a strong emphasis on
menstruation, sexually transmitted infections (STIs) and
contraception. Despite an emphasis on disease, many
young women reported that they were not taught about
the importance of being tested for STls or where they
could go to be tested (preferably for free). Abstinence
was a strong theme for many respondents.

Over 90% of young women reported that their formal
sex education did not discuss lesbian, gay, bisexual,
fransgender, intersex and queer identities and
relationships.

78.9% Sex

82.9% Contraception

81.5% Condoms

88.0% STIs/STDs (sexually fransmitted
infections/diseases)

37.0% Consent

40.4% Relationships

8.4% Lesbian, gay, bisexual, fransgender,
intfersex, queer and questioning young
people and sex and relationships

6.7% Homophobia

6.8% Pleasure

12.9% Other stereotypes

CONSENT
Forty eight per cent of

respondents disagreed fo

some extent that after doing
sex education in school

they felt confident in their
understanding of consent,
while only 40% agreed o some
extent that they felt confident.

“Consent was
taught by a
guest speaker
priefly, | feel we

should have had
far more on it”

“l recall learning
‘no means no’,
but I don't recall
hearing about

affirmative consent
until university”

RESPECTFUL RELATIONSHIPS

Less than half of respondents
had been educated about
relationships (40.4%). Only
37% of respondents agreed
that sex education had
made them feel confident
in their understanding of
relationships, with 48%

disagreeing to some extent.

“[We should be]
discussing consent
in terms of respect

- generally just
a big focus on
respect.”

YWAG welcomes the
recent impetus on
respectful relationships and
expects that data in years
to come will reflect the
evolution of this area of
education.

“Provide education/
eéxamples on a range
of healthy relationships

qnd subsequently
discuss when and wh
one is Unhealthy.”

PLEASURE

Seeking to educate that sex is about pleasure helps to
challenge negative ideas that sex and relationships are
about power and conftrol.

Young women told us that
pleasure was rarely included
in their sex education classes.
Nearly three quarters of
respondents (74%) told us
that after participating in sex
and relationships education in
school they did not feel confident in their
understanding of pleasure.

“The first time |
had sex | didn't
even know what

an orgasm was”

Many respondents reported
classes discussing male
masturbation, but not female
masturbation.

“I didn’t even
know sex was
Pleasurable for
women until |

was 14”
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7. Reproductive health: Giving young people the
knowledge to take conftrol of their reproductive
health and wellbeing.

8. Sexual health: A holistic view that incorporates social
and cultural norms, beliefs, and the impacts of
gender stereotypes on an individual's sexual health,
as well as knowledge of sexually fransmitted infections

YWAG proposes the following eight core components (STls), contraception, and access to helpful services.
be embedded, in an age-appropriate way, within
sexuality and respectful relationships education in
Australian schools. Informed by the views of young
women around Australia, these core principles will work
to empower young people to look after their sexual
health and wellbeing, and build skills for developing
positive and safe relationships:

All young Australians should engage in sexuality and
respectful relationships education that is relevant, age-
appropriate, and provides the foundational knowledge
and skills required to define their own sexuality in ways
that are safe, healthy, explorative, and informed.

1. Informed consent: It is crucial that young people
understand the definition and complexities
surrounding informed consent, building their

capacity to navigate and communicate
throughout their relationships. 1 Mitchell, A., Smith, A., Carman, M., Schlichthorst,

M., Walsh, J., & Pitts, M, (2011) Sexuality Education in

(Endnotes)

2. Positive and respectful relationships: Every person

deserves the right fo experience positive and safe
relationships with their family, friends, and loved
ones. Knowing the difference between respectful
versus disrespectful relationships and behaviour,
including early warning signs, is vital o helping
prevent infimate partner violence, as well as making
it easier to seek help.

A healthy and informed approach to sex: An
emphasis should be made on young people having
an informed, holistic view of sex.

Gender and sexual diversity: There are many ways
we identify with who we are and how we express
ourselves. Young people should be taught that
gender and sexual diversity are understood in
different ways for different people.

Relationships and technology: Supporting young
people to foster respectful relationships, friendships
and interactions online, including developing 21st
century skills and knowledge for staying safe and
informed in the digital space.

Bodies: Being comfortable in one’s own body is
intrinsic to positive self-esteem, including having
an understanding of the body and anatomy

to comfortably explore sexual pleasure, self-
confidence and identity.

YWAG'S 2015 NATIONAL SURVEY

Australia in 2011. ARCSHS Monograph Series No. 81.
Melbourne: La Trobe University. http://www.latrobe.
edu.au/__data/assets/pdf_file/0019/148060/Sexual-
Education-in-Australia-2011.pdf. Accessed

16 September 2014.

2 Independent schools refer to non-Government
schools providing a particular religious or
valued-based education.

Via ERA Secretariat era.projects@ywca.org.au

To find out more on YWAG's national survey, visit

http://equalityrightsalliance.org.au/projects/lets-talk-

young-womens-views-sex-education



