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Australian Government

Department of Infrastructure,
Transport, Regional Development,
Communications and the Arts

Our reference: FOI 24-067

s22(1)(a)(ii)

Dears22(1)(a)(ii)

Decision on your Freedom of Information Request

| refer to your request of 22 August 2023, to the Department of Infrastructure, Transport, Regional
Development, Communications and the Arts (the Department), seeking access to documents under the
Freedom of Information Act 1982 (FOI Act).

1 Your request
You requested access to:

- All documents and correspondence relating to contract CN3996362.
1.1 Clarification/Modification of scope of request

On 18 September, following consultation with you, you agreed to modify the scope of your request to the
following:

- The executed copy of the contract and external correspondence for the period of 12 July to 21 August
2023 relating to contract CN3996362

2 Authority to make decision

| am authorised by the Secretary to make decisions in relation to Freedom of Information requests under
section 23(1) of the FOI Act.

| have identified 15 documents that are relevant to your request. These documents were in the possession of
the Department when your request was received.

You have requested access to data that is held in computer systems ordinarily available to the Department.
Pursuant to section 17 of the FOI Act, the Department has used its computer systems to produce 1 written
discrete document that contains the information you are seeking to access.
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| have decided to grant partial access to 14 documents and full access to 2 documents.

A schedule setting out the documents relevant to your request, with my decision in relation to those
documents, is at ATTACHMENT A.

3 Finding of facts and reasons for decision

My findings of fact and reasons for deciding that exemptions apply to the parts of documents relevant to your
request are set out below.

3.1 Section 47C - Deliberative processes

Section 47C of the FOI Act provides that a document is conditionally exempt if its disclosure would disclose
matter (deliberative matter) in the nature of, or relating to, opinion, advice or recommendation obtained,
prepared or recorded, or consultation or deliberation that has taken place, in the course of, or for the purposes
of, the deliberative processes involved in the functions of an agency; or a Minister; or the Government of the
Commonwealth.

Deliberative process

Paragraph 6.58 of the FOI Guidelines states that deliberative process involves the exercise of judgement in
developing and making a selection from different options:

The action of deliberating, in common understanding, involves the weighing up or evaluation of the
competing arguments or considerations that may have a bearing upon one’s course of action. In short,
the deliberative processes involved in the functions of an agency are its thinking processes — the
processes of reflection, for example, upon the wisdom and expediency of a proposal, a particular decision
or a course of action.

Paragraph 6.59 of the FOI Guidelines states that the ‘deliberative process’ generally refers to the process of
weighing up or evaluating competing arguments or considerations or to thinking processes — the process of
reflection, for example, upon the wisdom and expediency of a proposal, a particular decision or a course of
action.

Deliberative matter

Paragraph 6.63 of the FOI Guidelines states that ‘deliberative matter’ is a shorthand term for ‘opinion, advice
and recommendation’ and ‘consultation and deliberation’ that is recorded or reflected in a document. There is
no reason generally to limit the ordinary meanings given to the words ‘opinion, advice or recommendation,
consultation or deliberation’.

| am satisfied that the parts of the documents marked ‘s47C’ contains material that meets the criteria of
deliberative matter, and that this material forms part of a deliberative process. The documents sets out the
weighing up and evaluation of competing arguments, and can be characterised as the thinking process of the
Department or the process of reflection upon the wisdom and expediency of a particular proposal.

| am satisfied that factual information contained within the documents is an integral part of the deliberative
content.

For the reasons outlined above, | decided that the parts of the documents marked ‘s47C’ are conditionally
exempt from disclosure under section 47C of the FOI Act.




Where information is found to be conditionally exempt, | must give access to that information unless access at
this time would, on balance, be contrary to the public interest. | have addressed the public interest
considerations below.

3.2 Section 47E - Documents affecting certain operations of agencies

Section 47E of the FOI Act provides that a document is conditionally exempt if its disclosure would, or could
reasonably be expected to, do any of the following:

(@)  prejudice the effectiveness of procedures or methods for the conduct of tests, examinations or
audits by an agency;

(b)  prejudice the attainment of the objects of particular tests, examinations or audits conducted or to
be conducted by an agency;

(c) have a substantial adverse effect on the management or assessment of personnel by the
Commonwealth or by an agency;

(d)  have a substantial adverse effect on the proper and efficient conduct of the operations of an
agency.

Paragraph 6.120 of the FOI Guidelines states:

An agency’s operations may not be substantially adversely affected if the disclosure would, or could
reasonably be expected to lead to a change in the agency’s processes that would enable those processes
to be more efficient. For example, in Re Scholes and Australian Federal Police [1996] AATA 347, the AAT
found that the disclosure of particular documents could enhance the efficiency of the Australian Federal
Police as it could lead to an improvement of its investigation process.

Paragraph 6.123 of the FOI Guidelines states that the predicted effect must bear on the Department’s ‘proper
and efficient” operations, that is, the Department is undertaking its expected activities in an expected manner.
Where disclosure of the documents reveals unlawful activities or inefficiencies, this element of the conditional
exemption will not be met and the conditional exemption will not apply.

| am satisfied that the parts of the documents marked ‘s47E(d)’ contains information which, if disclosed, would
or could reasonably be expected to, have a substantial and an unreasonable effect on the Department’s proper
and efficient operations. These are operational activities that are being undertaken in an expected and lawful
manner, and would not reveal inefficiencies in the way in which the Department conducts those operational
activities.

For the reasons outlined above, | decided that the parts of the documents marked ‘s47E’ are conditionally
exempt from disclosure under section 47E of the FOI Act.

Where information is found to be conditionally exempt, | must give access to that information unless access at
this time would, on balance, be contrary to the public interest. | have addressed the public interest
considerations below.

3.3 Section 47F — Documents affecting personal privacy-

Section 47F of the FOI Act provides that a document is conditionally exempt if its disclosure would involve the
unreasonable disclosure of personal information about any person (including a deceased person).




Personal Information

Personal information has the same meaning as in the Privacy Act. Specifically, section 6 of the Privacy Act
provides that personal information means information or an opinion about an identified individual, or an
individual who is reasonably identifiable whether the information or opinion is true or not; and whether the
information or opinion is recorded in a material form or not.

Paragraph 6.131 of the FOI Guidelines states that for particular information to be personal information, an
individual must be identified or reasonably identifiable.

Paragraph 6.130 of the FOI Guidelines states that personal information can include a person’s name, address,
telephone number, date of birth, medical records, bank account details, taxation information and signature.

An individual is a natural person rather than a corporation, trust, body politic or incorporated association.

| am satisfied that parts of the documents marked ‘s47Fincludes personal information about a number of
individuals.

Unreasonable Disclosure of Personal Information

Section 47F(2) of the FOI Act provides that, in determining whether the disclosure would involve the
unreasonable disclosure of personal information, | must have regard to the following matters:

(a)  the extent to which the information is well known

(b)  whether the person to whom the information relates is known to be (or to have been) associated
with the matters dealt with in the document

(c)  the availability of the information from publicly accessible sources
(d)  any other matters that the agency or Minister considers relevant.
Paragraph 6.138 of the FOI Guidelines states that:

The personal privacy exemption is designed to prevent the unreasonable invasion of third parties’
privacy. The test of ‘unreasonableness’ implies a need to balance the public interest in disclosure of
government-held information and the private interest in the privacy of individuals. The test does not,
however, amount to the public interest test of s 11A(5), which follows later in the decision making
process. It is possible that the decision maker may need to consider one or more factors twice, once to
determine if a projected effect is unreasonable and again when assessing the public interest balance.

| note that the AAT, in Re Chandra and Minister for Inmigration and Ethnic Affairs [1984] AATA 437 at paragraph
259, stated that:

... whether a disclosure is ‘unreasonable’ requires ... a consideration of all the circumstances, including
the nature of the information that would be disclosed, the circumstances in which the information was
obtained, the likelihood of the information being information that the person concerned would not wish
to have disclosed without consent, and whether the information has any current relevance ... it is also
necessary in my view to take into consideration the public interest recognised by the Act in the disclosure
of information ... and to weigh that interest in the balance against the public interest in protecting the
personal privacy of a third party ...

Paragraphs 6.142 and 6.143 of the FOI Guidelines state:




6.142 Key factors for determining whether disclosure is unreasonable include:

e the author of the document is identifiable
e the documents contain third party personal information
e release of the documents would cause stress on the third party
e no public purpose would be achieved through release
6.143 As discussed in the leading s 47F IC review decision of FG’ and National Archives of Australia
[2015] AICmr 26, other factors considered to be relevant include:
e the nature, age and current relevance of the information
e any detriment that disclosure may cause to the person to whom the information relates
e any opposition to disclosure expressed or likely to be held by that person
e the circumstances of an agency’s collection and use of the information

o the fact that the FOI Act does not control or restrict any subsequent use or dissemination
of information released under the FOI Act

e any submission an FOI applicant chooses to make in support of their application as to their
reasons for seeking access and their intended or likely use or dissemination of the
information, and

e whether disclosure of the information might advance the public interest in government
transparency and integrity

| am satisfied that the disclosure of personal information contained within the documents would, in the
circumstances, constitute an unreasonable disclosure of personal information for the following reasons:

the conditionally exempt personal information is not well known

the person to whom the personal information relates is not known to be (or to have been) associated with
the matters dealt with in the document

the conditionally exempt personal information is not available from publicly accessible sources
the individuals whose personal information is contained in the documents are identifiable
release of this information would cause stress to the individuals concerned

no further public purpose would be achieved through the release of the personal information, noting that
the personal information is included in the document as a result of their employment circumstance

the information is current and has not lost its sensitivity through the passage of time

the individuals would not expect the information to be placed in the public domain, and detriment may be
caused to the individuals to whom the information relates, and

the FOI Act does not control or restrict any subsequent use or dissemination of information released under
the FOI Act.

For the reasons outlined above, | decided that the parts of the documents marked ‘s47F are conditionally
exempt from disclosure under section 47F of the FOI Act.

Where information is found to be conditionally exempt, | must give access to that information unless access at
this time would, on balance, be contrary to the public interest. | have addressed the public interest
considerations below.




3.4 Public interest considerations

Pursuant to section 11A(5) of the FOI Act, | must give access to conditionally exempt information unless access
to that information at that time would, on balance, be contrary to the public interest. | have therefore
considered whether disclosure of the conditionally exempt information would be contrary to the public interest.
I note that paragraph 6.5 of the FOI Guidelines states that the public interest test is considered to be:

e something that is of serious concern or benefit to the public, not merely of individual interest

¢ not something of interest to the public, but in the interest of the public

e not a static concept, where it lies in a particular matter will often depend on a balancing of interests

e necessarily broad and non-specific and

e relates to matters of common concern or relevance to all members of the public, or a substantial

section of the public.

Factors favouring disclosure
Section 11B of the FOI Act provides that factors favouring access to conditionally exempt information in the
public interest include whether access to that information would do any of the following:

e promote the objects of the FOI Act (including all matters set out in sections 3 and 3A)

e inform debate on a matter of public importance

e promote effective oversight of public expenditure

e allow a person to access his or her own personal information.

Having regard to the above, | consider that disclosure of the conditionally exempt information at this time:

e would provide access to documents held by an agency of the Commonwealth which would promote
the objects of the FOI Act by providing the Australian community with access to information held by
the Australian Government.

e would not inform debate on a matter of public importance
e would not promote effective oversight of public expenditure

e would not allow you access to your own personal information.
Factors weighing against disclosure
| consider that the following factors weigh against disclosure of the conditionally exempt information at this

time, on the basis that disclosure:

e could reasonably be expected to prejudice the early developmental stages of forming opinion, advice
and recommendations during deliberative processes by creating an environment in which there is an
adverse effect on the open consideration of all options that have potential to be put forward

e could reasonably be expected to have a substantial adverse effect on the proper and efficient conduct
of the operations of an agency.

e could reasonably be expected to prejudice the protection of a number of individuals’right to personal
privacy

o The Department is committed to complying with its obligations under the Privacy Act 1988, which
sets out standards and obligations that regulate how we must handle and manage personal
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information. | consider it is firmly in the public interest that we uphold the rights of individuals to
their own privacy and meet our statutory obligations under the Privacy Act.

| note that the substance of the information that is relevant to your request has been released to
you and disclosure of the conditionally exempt personal information would not provide you with
any further insight into the workings of government beyond that substantive information.




In making my decision, | have not taken into account any of the irrelevant factors set out in section 11B(4) of
the FOI Act, which are:

(a) access to the conditionally exempt information could result in embarrassment to the
Commonwealth Government, or cause a loss of confidence in the Commonwealth Government

(b)  access to the conditionally exempt information could result in any person misinterpreting or
misunderstanding that information

(c)  the author of the document was (or is) of high seniority in the agency to which the request for
access to the document was made

(d)  access to the conditionally exempt information could result in confusion or unnecessary debate.
Conclusion — disclosure is not in the public interest

For the reasons set out above, after weighing all public interest factors for and against disclosure, | decided
that, on balance, disclosure of the conditionally exempt information would be contrary to the public interest. |
am satisfied that the benefit to the public resulting from disclosure of the conditionally exempt information is
outweighed by the benefit to the public of withholding that information.

3.5 Section 22 — deletion of irrelevant and/or exempt material

Section 22 of the FOI Act applies to documents containing irrelevant and/or exempt material and allows an
agency to delete such material from a document.

| decided that the documents captured by your request contain material which can reasonably be regarded as
irrelevant to your request. As such, an edited copy of those documents has been prepared in accordance with
section 22(1)(a)(ii) of the FOI Act. This information is marked ‘s22’ in the documents released to you.

The documents contain personal identifiers of public servants. When your request was acknowledged, we
notified you that personal information of public servants below the SES level and all email addresses, signatures
and direct telephone numbers would be considered irrelevant to the scope of your request unless you told us
that you were expressly seeking access to that information. On the basis that you did not notify us otherwise,
| decided this information is irrelevant to your request and it has been deleted under section 22 of the FOI Act
as outlined above.

4 Material taken into consideration

In making my decision, | had regard to the following:

e the terms of your request

o the content of the documents captured by your request
e the provisions of the FOI Act

o the guidelines issued by the Australian Information Commissioner under section 93A of the FOI Act (the FOI
Guidelines)

e advice from departmental officers with responsibility for the subject matter contained in the documents
captured by your request
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5 Legislative provisions

The FOI Act, including the provisions referred to in my decision, are available on the Federal Register of
Legislation website: www.legislation.gov.au/Series/C2004A02562.

6 Your review rights

Your review rights in relation to this decision are set out at ATTACHMENT B.

7 Publication of material released under the FOI Act

Where | have decided to release documents to you, we may also publish the released material on our Disclosure
Log. We will not publish personal or business affairs information where it would be unreasonable to do so.

For your reference our Disclosure Log can be found here: www.infrastructure.gov.au/about-us/freedom-
information/freedom-information-disclosure-log.

Further information

If you require further information regarding this decision, please contact the Department’s FOI Section
at FOl@infrastructure.gov.au.

Yours sincerely

s22(1)(a)(ii)

Sally Todd

Assistant Secretary

Land Transport Policy Branch

Surface Transport Emissions and Policy Division

Date: ‘( October 2023




ATTACHMENT A.

SCHEDULE OF DOCUMENTS FOI 24-067

Doc Date of Description of document Num of = Decision on access Provision
No. | document Pages ; of FOI
| - Act

1. 17 Jul 2023 Email to KPMG from DITRDCA 1 Partial access granted | s 22
Subject: Grant guidelines - Research s 47F
and Innovation grants

72, 17 Jul 2023 Email attachment to 22 Access granted in full N/A
Email: Grant guidelines - Research and
Innovation grants
File name: Research and Innovation
guidelines — MAR 2023

3. 17 Jul 2023 Email attachment to 1 Access granted in full N/A
Email: Grant guidelines — Research
and Innovation grants
File name: Factors for consideration
when assessing grants

4, 17 Jul 2023 Email to DITRDCA from KPMG 3 Partial access granted | s22
Subject: RE: RALCSP Research and s 47F
Innovation grant — Introduction

5. 19 Jul 2023 Email to DITRDCA from KPMG 2 Partial access granted | s22
Subject: RE: Research and Innovation s 47E(d)
grants assessment s47F

6. 24 Jul 2023 Email to DITRDCA from KPMG 3 Partial access granted | s22
Subject: RE: RTE RALCSP Grant s 47E(d)
Assessment — Application Swap s47F

7. 02 Aug 2023 | Email to KPMG from DITRDCA 3 Partial access granted | s22
Subject: RE: Question: Deliverables as s 47F
part of the Grant

8. 02 Aug 2023 | Email to DITRDCA from KPMG 4 Partial access granted | s 22
Subject: RE: SmartyGrants Access s 47F

9. 03 Aug 2023 | Email to DITRDCA from KPMG 16 Partial access granted | s 22
Subject: RE: RFQ 70 Department of s 47E(d)
Infrastructure, Transport, Regional s 47F
Development, Communications and
the Arts, Regional Australia Level
Crossing Safety Program

10. | 03 Aug 2023 | Email attachment to 8 Partial access granted | s 22
Email: RE: RFQ 70 Department of s 47E(d)
Infrastructure, Transport, Regional s 47F
Development, Communications and
the Arts, Regional Australia Level
Crossing Safety Program
File name: Updated contract
KPMG.pdf

10




Doc

Date of
document

Description of document

Decision on access

Provision
of FOI
Act

11. | 10 Aug 2023 | Email to KPMG from DITRDCA Partial access granted | s 22
Subject: RE: Completion of grant s 47F
assessments

12. | 17 Aug 2023 | Email to DITRDCA from KPMG Partial access granted | s 22
Subject: RE: Reconciliation meeting s47C

s 47E(d)
s 47F

13. | 17 Aug 2023 | Email to DITRDCA from KPMG Partial access granted | s 22
Subject: RE: RALCSP RTE Purchase s47F
Order Number

14. | 18 Aug 2023 | Email to DITRDCA from KPMG Partial access granted | s22
Subject: RE: Conflict of Interest s47C
Declaration s 47F

15. | 21 Aug 2023 | Email to DITRDCA from KPMG Partial access granted | s22
Subject: RE: Research and innovation s 47F
grants next steps

16. | 13 July 2023 | Email to grant recipients Partial access granted | s 47E(d)

Subject: Level Crossing Research and
Innovation grant

11




ATTACHMENT B.

YOUR REVIEW RIGHTS
If you are dissatisfied with my decision, you may apply for a review of it.
Internal review

You can request an internal review within 30 days of receiving this decision. An internal review will be conducted
by a different departmental officer from the original decision-maker.

No particular form is required to apply for review although it will assist the Department if you are able to set
out the grounds on which you believe that the original decision should be changed.

Applications for internal review can be sent to FOl@infrastructure.gov.au

If you choose to seek an internal review, you will also have a right to apply for Information Commissioner review
(IC review) of the internal review decision once it has been provided to you if you remain dissatisfied with the
decision.

Information Commissioner review or complaint
You have the right to seek a review by the Information Commissioner of this decision.

An application for IC review must be made in writing to the Office of the Australian Information Commissioner
(OAIC) within 60 days of the decision.

If you are not satisfied with the way we have handled your FOI request, you can lodge a complaint with the
OAIC. However, the OAIC suggests that complaints are made to the agency in the first instance.

More information about the Information Commissioner reviews and complaints is available on the OAIC website
here: www.oaic.gov.au/freedom-of-information/foi-review-process.

12
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Our reference: FOI 24-020

$22(1)(@)(ii)

Dear $22(1)(a)(ii)

Decision on your Freedom of Information Request

| refer to your request of 22 July 2023, to the Department of Infrastructure, Transport, Regional Development,
Communications and the Arts (the Department), seeking access to documents under the Freedom of
Information Act 1982 (FOI Act).

1 Your request

You requested access to:

e Written correspondence pertaining to communications between the Department /

Commonwealth, and the current lessees of522(1) Christians Minde Settlement, namely S22(1)
. This includes but is not limited to emails, file notes, records of ()il
telephone conversations and letters sent and received.

e Evidence of the Department / Commonwealth granting the current lessees of522_(_1) Christians
Minde Settlement (§22(1)(&)(ii) ) permission to demolish and / or remove
buildings, erections, or improvements on the land, and any reference to the relevant planning
controls or instruments, floodplain risk management, and the 2014 Historic Heritage
Management Plan.

e Evidence of the Department / Commonwealth granting the current lessees of522(1) Christians
Minde Settlement ($22(2)(@)(ii) ) permission to erect new buildings or
structures on the land or to make structural changes to existing buildings or structures on the
land, and any reference to the relevant planning controls or instruments, floodplain risk
management, and the 2014 Historic Heritage Management Plan.

e Evidence of the Department / Commonwealth granting the current lessees of322(1) Christians
Minde Settlement (§22(1)(&)(ii) ) permission to cut down trees on the land.

e Evidence that the current lessees of322(1) Christians Minde Settlement (RS22(1)(2)(ii)

) have maintained and repalred and kept in good repair all the buildings, erections
and improvements on the land within the lease period (2011-23), in accordance with the 2014
Historic Heritage Management Plan and to the satisfaction of the Commonwealth / Department.

e The number or quantity of physical inspections made by the Commonwealth / Department staff
to inspect the condition of heritage buildings at322_(_1) Christians Minde Settlement for the
duration of the lease term (1999 to 2023). -

GPO Box 594, Canberra ACT 2601, Australia
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e A full copy of the Draft Management Plan for Christians Minde by S22(1)(@)(ii)
dated 1/3/2015 for the period 1/2/2015 to 30/6/2025.
e The amount of rent paid by the current lessees (522(1)(@)(ii) ) for $22(1)
Christians Minde Settlement to the Commonwealth (per quarter) and detail of any ch:la‘n\é'é\s to
rent payments as per the agreed assessment periods between 1999 and 2023.

1.1 Clarification/Modification of scope of request

On 18 August 2023, following consultation with you, you agreed to modify the scope of your request to the
following:

e Evidence of the Department / Commonwealth granting the current lessees of322_(_1) Christians
Minde Settlement ($22(1)(@)(ii) ) permission to demolish and / or remove
buildings, erections, or improvements on the land, and any reference to the relevant planning
controls or instruments, floodplain risk management, and the 2014 Historic Heritage Management
Plan - 2011-2023.

e Evidence of the Department / Commonwealth granting the current lessees of522_(_1) Christians
Minde Settlement (§22(1)(&)(ii) ) permission to erect new buildings or structures
on the land or to make structural changes to existing buildings or structures on the land, and any
reference to the relevant planning controls or instruments, floodplain risk management, and the 2014
Historic Heritage Management Plan - 2011-2023.

e Evidence of the Department / Commonwealth granting the current lessees of522.(.1) Christians
Minde Settlement ($22(2)(@)(ii) ) permission to cut down trees on the land -
2011-2023.

o Evidence that the current lessees of $22(1)  Christians Minde Settlement (§22(1)(a)(ii)

) have maintained and repairé-&’éihd kept in good repair all the buildings, erections and
improvements on the land (within the period 2011-23), in accordance with the 2014 Historic Heritage
Management Plan and to the satisfaction of the Commonwealth / Department (note: this is a lease
condition).

e The number or quantity of physical inspections made by the Commonwealth / Department staff to
inspect the condition of heritage buildings at 322_(_1) Christians Minde Settlement in the period
2011-2023.

e Afull copy of the Draft Management Plan for Christians Minde by S22(1)(a)(ii)
dated 1/3/2015 for the period 1/2/2015 to 30/6/2025 (note: this is partially supplied on the contract
for sale but is missing the 'Heritage' section).

2 Authority to make decision

| am authorised by the Secretary to make decisions in relation to Freedom of Information requests under
section 23(1) of the FOI Act.

3 Decision

| have identified 9 documents that are relevant to your request. These documents were in the possession of
the Department when your request was received. | have decided to refuse access to 3 documents and grant
partial access to 6 documents.

A schedule setting out the documents relevant to your request, with my decision in relation to those
documents, is at ATTACHMENT A.



4 Finding of facts and reasons for decision

My findings of fact and reasons for deciding that exemptions apply to the documents relevant to your request
are set out below.

4.1 Section 42 - Documents subject to legal professional privilege

Section 42 of the FOI Act provides that a document is an exempt document if it is of such a nature that it would
be privileged from production in legal proceedings on the ground of legal professional privilege (LPP).

The FOI Guidelines state:

5.127 The FOI Act does not define LPP for the purposes of the exemption. To determine the
application of this exemption, the decision maker needs to turn to common law concepts of
LPP.

5.129 At common law, determining whether a communication is privileged requires a consideration
of:
¢ whether there is a legal adviser-client relationship

¢ whether the communication was for the purpose of giving or receiving legal advice, or use
in connection with actual or anticipated litigation

¢ whether the advice given is independent
¢ whether the advice given is confidential

| am satisfied that the documents marked ‘s42’ in the schedule consist of information that is subject to legal
professional privilege. | am satisfied that :

e the necessary legal adviser-client relationship exists; the legal adviser was acting in their capacity as a
professional legal adviser and the giving of the advice was attended by the necessary degree of
independence

e the communication was brought into existence for the dominant purpose of giving or receiving legal
advice.

e the advice was provided independently, and

e the advice provided was confidential.

For the reasons outlined above, | decided that the documents marked ‘s42’ in the schedule are exempt from
disclosure under section 42 of the FOI Act.

4.2 Section 47F — Documents affecting personal privacy

Section 47F of the FOI Act provides that a document is conditionally exempt if its disclosure would involve the
unreasonable disclosure of personal information about any person (including a deceased person).

Personal Information

Personal information has the same meaning as in the Privacy Act. Specifically, section 6 of the Privacy Act
provides that personal information means information or an opinion about an identified individual, or an
individual who is reasonably identifiable whether the information or opinion is true or not; and whether the
information or opinion is recorded in a material form or not.



Paragraph 6.131 of the FOI Guidelines states that for particular information to be personal information, an
individual must be identified or reasonably identifiable.

Paragraph 6.130 of the FOI Guidelines states that personal information can include a person’s name, address,
telephone number, date of birth, medical records, bank account details, taxation information and signature.

An individual is a natural person rather than a corporation, trust, body politic or incorporated association.

| am satisfied that documents marked ‘s47F in the schedule includes personal information about a number of
individuals.

Unreasonable Disclosure of Personal Information

Section 47F(2) of the FOI Act provides that, in determining whether the disclosure would involve the
unreasonable disclosure of personal information, | must have regard to the following matters:

(a)  the extent to which the information is well known

(b)  whether the person to whom the information relates is known to be (or to have been) associated
with the matters dealt with in the document

(c)  the availability of the information from publicly accessible sources
(d)  any other matters that the agency or Minister considers relevant.
Paragraph 6.138 of the FOI Guidelines states that:

The personal privacy exemption is designed to prevent the unreasonable invasion of third parties’
privacy. The test of ‘unreasonableness’ implies a need to balance the public interest in disclosure of
government-held information and the private interest in the privacy of individuals. The test does not,
however, amount to the public interest test of s 11A(5), which follows later in the decision making
process. It is possible that the decision maker may need to consider one or more factors twice, once to
determine if a projected effect is unreasonable and again when assessing the public interest balance.

| note that the Administrative Appeals Tribunal (AAT), in Re Chandra and Minister for Immigration and Ethnic
Affairs [1984] AATA 437 at paragraph 259, stated that:

... whether a disclosure is ‘unreasonable’ requires ... a consideration of all the circumstances, including
the nature of the information that would be disclosed, the circumstances in which the information was
obtained, the likelihood of the information being information that the person concerned would not wish
to have disclosed without consent, and whether the information has any current relevance ... it is also
necessary in my view to take into consideration the public interest recognised by the Act in the disclosure
of information ... and to weigh that interest in the balance against the public interest in protecting the
personal privacy of a third party ...

Paragraphs 6.142 and 6.143 of the FOI Guidelines state:
6.142 Key factors for determining whether disclosure is unreasonable include:

e the author of the document is identifiable
e the documents contain third party personal information
e release of the documents would cause stress on the third party

e no public purpose would be achieved through release



6.143 As discussed in the leading s 47F Information Commissioner review decision of ‘FG’ and
National Archives of Australia [2015] AICmr 26, other factors considered to be relevant include:

e the nature, age and current relevance of the information

e any detriment that disclosure may cause to the person to whom the information relates
e any opposition to disclosure expressed or likely to be held by that person

e the circumstances of an agency’s collection and use of the information

e the fact that the FOI Act does not control or restrict any subsequent use or dissemination
of information released under the FOI Act

e any submission an FOI applicant chooses to make in support of their application as to their
reasons for seeking access and their intended or likely use or dissemination of the
information, and

e whether disclosure of the information might advance the public interest in government
transparency and integrity

| am satisfied that the disclosure of personal information contained within the documents would, in the
circumstances, constitute an unreasonable disclosure of personal information for the following reasons:

the conditionally exempt personal information is not well known

the person to whom the personal information relates is not known to be (or to have been) associated
with the matters dealt with in the document

the conditionally exempt personal information is not available from publicly accessible sources
the individuals whose personal information is contained in the documents are identifiable
release of this information would cause stress to the individuals concerned

no further public purpose would be achieved through the release of the personal information
the information is current and has not lost its sensitivity through the passage of time

the individuals would not expect the information to be placed in the public domain, and detriment may
be caused to the individuals to whom the information relates, and

the FOI Act does not control or restrict any subsequent use or dissemination of information released
under the FOI Act.

| have consulted with affected third parties regarding the disclosure of their personal information, and | have
considered any concerns raised by those individuals during the course of making my decision.

For the reasons outlined above, | decided that the documents marked ‘s47F’ in the schedule are conditionally
exempt from disclosure under section 47F of the FOI Act.

Where information is found to be conditionally exempt, | must give access to that information unless access at
this time would, on balance, be contrary to the public interest. | have addressed the public interest
considerations below.

4.3 Public interest considerations

Pursuant to section 11A(5) of the FOI Act, | must give access to conditionally exempt information unless access
to that information at that time would, on balance, be contrary to the public interest. | have therefore
considered whether disclosure of the conditionally exempt information would be contrary to the public interest.

5



| note that paragraph 6.5 of the FOI Guidelines states that the public interest test is considered to be:

e something that is of serious concern or benefit to the public, not merely of individual interest

¢ not something of interest to the public, but in the interest of the public

¢ not a static concept, where it lies in a particular matter will often depend on a balancing of interests

¢ necessarily broad and non-specific and

¢ relates to matters of common concern or relevance to all members of the public, or a substantial
section of the public.

Factors favouring disclosure

Section 11B of the FOI Act provides that factors favouring access to conditionally exempt information in the
public interest include whether access to that information would do any of the following:

e promote the objects of the FOI Act (including all matters set out in sections 3 and 3A)

¢ inform debate on a matter of public importance

e promote effective oversight of public expenditure

¢ allow a person to access his or her own personal information.
Having regard to the above, | consider that disclosure of the conditionally exempt information at this time:

¢ would provide access to documents held by an agency of the Commonwealth which would promote
the objects of the FOI Act by providing the Australian community with access to information held by
the Australian Government.

¢ would not inform debate on a matter of public importance
¢ would not promote effective oversight of public expenditure

¢ would not allow you access to your own personal information.
Factors weighing against disclosure

| consider that the following factors weigh against disclosure of the conditionally exempt information at this
time, on the basis that disclosure:

¢ could reasonably be expected to prejudice the protection of a number of individuals’ right to personal
privacy

o The Department is committed to complying with its obligations under the Privacy Act 1988, which
sets out standards and obligations that regulate how we must handle and manage personal
information. | consider it is firmly in the public interest that we uphold the rights of individuals to
their own privacy and meet our statutory obligations under the Privacy Act.

o | note that the substance of the information that is relevant to your request has been released to
you and disclosure of the conditionally exempt personal information would not provide you with
any further insight into the workings of government beyond that substantive information.



In making my decision, | have not taken into account any of the irrelevant factors set out in section 11B(4) of
the FOI Act, which are:

(a) access to the conditionally exempt information could result in embarrassment to the Commonwealth
Government, or cause a loss of confidence in the Commonwealth Government

(b) access to the conditionally exempt information could result in any person misinterpreting or
misunderstanding that information

(c) the author of the document was (or is) of high seniority in the agency to which the request for access
to the document was made

(d) access to the conditionally exempt information could result in confusion or unnecessary debate.
Conclusion — disclosure is not in the public interest

For the reasons set out above, after weighing all public interest factors for and against disclosure, | decided
that, on balance, disclosure of the conditionally exempt information would be contrary to the public interest. |
am satisfied that the benefit to the public resulting from disclosure of the conditionally exempt information is
outweighed by the benefit to the public of withholding that information.

4.4 Section 22 — deletion of irrelevant and/or exempt material

Section 22 of the FOI Act applies to documents containing irrelevant and/or exempt material and allows an
agency to delete such material from a document.

| decided that the documents captured by your request contain material which can reasonably be regarded as
irrelevant to your request. As such, an edited copy of those documents has been prepared in accordance with
section 22(1)(a)(ii) of the FOI Act. This information is marked ‘s22’ in the documents released to you.

The documents contain personal identifiers of public servants. When your request was acknowledged, we
notified you that personal information of public servants below the SES level and all email addresses, signatures
and direct telephone numbers would be considered irrelevant to the scope of your request unless you told us
that you were expressly seeking access to that information. On the basis that you did not notify us otherwise,
| decided this information is irrelevant to your request and it has been deleted under section 22 of the FOI Act
as outlined above.

5 Material taken into consideration
In making my decision, | had regard to the following:

e the terms of your request
e the content of the documents captured by your request
e the provisions of the FOI Act

e the guidelines issued by the Australian Information Commissioner under section 93A of the FOI Act (the
FOI Guidelines)

e advice from departmental officers with responsibility for the subject matter contained in the
documents captured by your request

e submissions from third parties consulted about documents which contain information concerning them



6 Legislative provisions

The FOI Act, including the provisions referred to in my decision, are available on the Federal Register of
Legislation website: www.legislation.gov.au/Series/C2004A02562.

7 Your review rights

Your review rights in relation to this decision are set out at ATTACHMENT B.

8 Publication of material released under the FOI Act

Where | have decided to release documents to you, we may also publish the released material on our Disclosure
Log. We will not publish personal or business affairs information where it would be unreasonable to do so.

For your reference our Disclosure Log can be found here: www.infrastructure.gov.au/about-us/freedom-
information/freedom-information-disclosure-log.

Further information

If you require further information regarding this decision, please contact the Department’s FOI Section
at FOl@infrastructure.gov.au.

Yours sincerely

s22(1)(a)(ii)

s22(1)(a)(ii)
a/g Assistant Secretary

Mainland Territories Branch
Territories Division

Date: 4 October 2023



Date of

document

SCHEDULE OF DOCUMENTS FOI 24-020

Description of document

ATTACHMENT A.

Decision on access

Provision
of FOI

Act

26/03/2018 | Certificate 1 Partial access granted | s47F
9/01/2015 Correspondence 16 Access refused in full s47F
17/06/2015 | Correspondence 3 Partial access granted | s47F
s22
10/06/2015 | Correspondence 23 Partial access granted | s47F
s22
19/05/2015 | Correspondence 2 Partial access granted | s47F
s22
19/05/2015 | Correspondence 61 Partial access granted | s47F
s42
s22
11/05/2015 | Correspondence 3 Partial access granted | s47F
s22
2015 Request for advice 1 Access refused in full s42
16/03/2015 | Correspondence 30 Access refused in full s42




ATTACHMENT B.

YOUR REVIEW RIGHTS
If you are dissatisfied with my decision, you may apply for a review of it.
Internal review

You can request an internal review within 30 days of receiving this decision. An internal review will be conducted
by a different departmental officer from the original decision-maker.

No particular form is required to apply for review although it will assist the Department if you are able to set
out the grounds on which you believe that the original decision should be changed.

Applications for internal review can be sent to FOl@infrastructure.gov.au

If you choose to seek an internal review, you will also have a right to apply for Information Commissioner review
(IC review) of the internal review decision once it has been provided to you if you remain dissatisfied with the
decision.

Information Commissioner review or complaint

You have the right to seek a review by the Information Commissioner of this decision.

An application for IC review must be made in writing to the Office of the Australian Information Commissioner
(OAIC) within 60 days of the decision.

If you are not satisfied with the way we have handled your FOI request, you can lodge a complaint with the
OAIC. However, the OAIC suggests that complaints are made to the agency in the first instance.

More information about the Information Commissioner reviews and complaints is available on the OAIC website
here: www.oaic.gov.au/freedom-of-information/foi-review-process.
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FOI 25-114 - Document 107

Australian Government

Department of Infrastructure,
Transport, Regional Development,
Communications and the Arts

Qur reference: FOI 24-060

s22(1)(a)(ii)

r522(1)(61)

Dea (il

Decision on your Freedom of Information Request

| refer to your request of 17 August 2023, to the Department of Infrastructure, Transport, Regional
Development, Communications and the Arts (the Department), seeking access to documents under the
Freedom of Information Act 1982 (FOI Act).

1 Your request
You requested access to:
X class ute recall REC-005754

| wish to request the submitted documents and filing dates for this recall under the freedom of
information act.

2 Authority to make decision

| am authorised by the Secretary to make decisions in relation to Freedom of Information requests under
section 23(1) of the FOI Act.

3 Decision

I have identified six documents that are relevant to your request. These documents were in the possession of
the Department when your request was received.

You have requested access to data that is held in computer systems ordinarily available to the Department.
Pursuant to section 17 of the FOI Act, the Department has used its computer systems to produce one written
discrete document that contains the information you are seeking to access.

GPO Box 594, Canberra ACT 2601, Australia
1800 075 001 = infrastructure.gov.au | arts.gov.au




| have decided to:

s grant access in full to four documents
e grant partial access to one document
¢ refuse access to one document

A schedule setting out the documents relevant to your request, with my decision in relation to those
documents, is at ATTACHMENT A.

4 Finding of facts and reasons for decision

My findings of fact and reasons for deciding that exemptions apply to the documents relevant to your request
are set out below.

4.1 Section 45 - Documents containing material obtained in confidence

Section 45 of the FOI Act provides that a document is an exempt document if its disclosure would found an
action by a person for breach of confidence.

Paragraph 5.159 of the FOI Guidelines states that to found an action for breach of confidence, the following five
criteria must be satisfied in relation to the information:

e it must be specifically identified

* it must have the necessary quality of confidentiality

* it must have been communicated and received on the basis of a mutual understanding of confidence

* it must have been disclosed or threatened to be disclosed, without authority

e unauthorised disclosure of the information has or will cause detriment

| am satisfied that the document marked ‘s45’ in the schedule consists of information:
e thatis specifically identified within the documents as being confidential in nature

e that has the quality of confidentiality, is only known to a limited group and is not common knowledge nor in
the public domain

¢ that was communicated and received on the basis of mutual understanding of confidence, and that this
mutual understanding exists at the time of the communication

 in circumstances in which disclosure of the information will be without the authority of the affected third
party, and

* incircumstances where disclosure of the information would cause detriment to the party who provided the
confidential information to the Department. The detriment in this instance would involve financial loss to
the affected third party.

For the reasons outlined above, | have decided that the document marked ‘s45’ in the schedule is exempt from
disclosure under section 45 of the FOI Act.

4,2 Section 47 - Documents disclosing trade secrets

Section 47(1)(a) of the FOI Act provides that a document is an exempt document if its disclosure would disclose
trade secrets.




In Department of Employment, Workplace Relations and Small Business v Staff Development and Training
Company (2001) 114 FCR 301 the Federal Court interpreted a trade secret as information possessed by one
trader which gives that trader an advantage over its competitors while the information remains generally
unknown. The Federal Court referred to the following test in considering whether information amounts to a
trade secret:

s the information is used in a trade or business

* the owner of the information must limit its dissemination or at least not encourage or permit its widespread
publication

e if disclosed to a competitor, the information would be liable to cause real or significant harm to the owner
of the information

Paragraph 5.201 of the FOI Guidelines set out the factors that might be regarded as useful guidance but not an

exhaustive list of matters to be considered include:

¢ the extent to which the information is known outside the business of the owner of that information

* the extent to which the information is known by persons engaged in the owner’s business

* measures taken by the owner to guard the secrecy of the information

 the value of the information to the owner and to his or her competitors

¢ the effort and money spent by the owner in developing the information

* the ease or difficulty with which others might acquire or duplicate the secret

| am satisfied that the document marked ‘s47’ in the schedule contains information that would disclose a trade
secret.

For the reasons outlined above, | decided that the document marked ‘s47’ in the schedule is exempt from
disclosure under section 47(1)(a) of the FOI Act.

4.3 Section 47 - Documents disclosing commercially valuable information

Section 47(1)(b) of the FOI Act provides that a document is an exempt document if its disclosure would disclose
information having a commercial value that would be, or could reasonably be expected to be, destroyed or
diminished if the information were disclosed.

Paragraphs 5.204 and 5.205 of the FOI Guidelines state:

5.204 To be exempt under s 47(1)(b) a document must satisfy two criteria:

¢ the document must contain information that has a commercial value either to an agency or
to another person or body, and

* the commercial value of the information would be, or could reasonably be expected to be,
destroyed or diminished if it were disclosed

5.205 It is a question of fact whether information has commercial value, and whether disclosure
would destroy or diminish that value. The commercial value may relate, for example, to the
profitability or viability of a continuing business operation or commercial activity in which an
agency or person is involved. The information need not necessarily have ‘exchange value’, in
the sense that it can be sold as a trade secret or intellectual property. The following factors may
assist in deciding in a particular case whether information has commercial value:

* whether the information is known only to the agency or person for whom it has value or, if
it is known to others, to what extent that detracts from its intrinsic commercial value




* whether the information confers a competitive advantage on the agency or person to whom
it relates — for example, if it lowers the cost of production or allows access to markets not
available to competitors

* whether a genuine “arm’s-length” buyer would be prepared to pay to obtain that
information

 whether the information is still current or out of date (out of date information may no longer
have any value), and

e whether disclosing the information would reduce the value of a business operation or
commercial activity — reflected, perhaps, in a lower share price
I am satisfied that the relevant information contained in the documents:
 is only known to the Department and the affected third party for whom it has value
¢ is not known to others, and disclosure of the information would detract from its intrinsic commercial value

 confers a competitive advantage on the affected third party, and provides the affected third party with
access to markets not available to its competitors

* is something that a genuine “arm’s length’ buyer would be prepared to pay to obtain
e s still current, and retains its intrinsic value to the affected third party
¢ would reduce in value to the business operations or commercial activities of the affected third party if

disclosed.

As notified to you on 29 August 2023, in accordance with the obligations under section 27 of the FOI Act, the
Department has consulted with an affected third party. In making my decision on access to the relevant
documents, | have taken into consideration the exemption submissions made during that consultation process.

For the reasons outlined above, | decided that the document marked ‘s47’ in the schedule is exempt from
disclosure under section 47(1)(b) of the FOI Act.

4.4 Section 47F — Documents affecting personal privacy

Section 47F of the FOI Act provides that a document is conditionally exempt if its disclosure would involve the
unreasonable disclosure of personal information about any person (including a deceased person).

Personal Information

Personal information has the same meaning as in the Privacy Act. Specifically, section 6 of the Privacy Act
provides that personal information means information or an opinion about an identified individual, or an
individual who is reasonably identifiable whether the information or opinion is true or not; and whether the
information or opinion is recorded in a material form or not.

Paragraph 6.131 of the FOI Guidelines states that for particular information to be personal information, an
individual must be identified or reasonably identifiable.

Paragraph 6.130 of the FOI Guidelines states that personal information can include a person’s name, address,
telephone number, date of birth, medical records, bank account details, taxation information and signature.

An individual is a natural person rather than a corporation, trust, body politic or incorporated association.

I am satisfied that parts of the documents marked ‘s47F includes personal information about an individual.




Unreasonable Disclosure of Personal Information

Section 47F(2) of the FOI Act provides that, in determining whether the disclosure would involve the
unreasonable disclosure of personal information, | must have regard to the following matters:

(a)  the extent to which the information is well known

(b)  whether the person to whom the information relates is known to be (or to have been) associated
with the matters dealt with in the document

(c)  the availability of the information from publicly accessible sources
(d)  any other matters that the agency or Minister considers relevant.
Paragraph 6.138 of the FOI Guidelines states that:

The personal privacy exemption is designed to prevent the unreasonable invasion of third parties’
privacy. The test of ‘unreasonableness’ implies a need to balance the public interest in disclosure of
government-held information and the private interest in the privacy of individuals. The test does not,
however, amount to the public interest test of s 11A(5), which follows later in the decision making
process. It is possible that the decision maker may need to consider one or more factors twice, once to
determine if a projected effect is unreasonable and again when assessing the public interest balance.

I note that the AAT, in Re Chandra and Minister for Immigration and Ethnic Affairs [1984] AATA 437 at paragraph
259, stated that:

... whether a disclosure is ‘unreasonable’ requires ... a consideration of all the circumstances, including
the nature of the information that would be disclosed, the circumstances in which the information was
obtained, the likelihood of the information being information that the person concerned would not wish
to have disclosed without consent, and whether the information has any current relevance ... it is also
necessary in my view to take into consideration the public interest recognised by the Actin the disclosure
of information ... and to weigh that interest in the balance against the public interest in protecting the
personal privacy of a third party ...

Paragraphs 6.142 and 6.143 of the FOI Guidelines state:

6.142  Key factors for determining whether disclosure is unreasonable include:
e the author of the document is identifiable
e the documents contain third party personal information
e release of the documents would cause stress on the third party

e no public purpose would be achieved through release

6.143 As discussed in the leading s 47F IC review decision of ‘FG” and National Archives of Australia
[2015] AICmr 26, other factors considered to be relevant include:

e the nature, age and current relevance of the information
e any detriment that disclosure may cause to the person to whom the information relates
s any opposition to disclosure expressed or likely to be held by that person

e the circumstances of an agency’s collection and use of the information




e the fact that the FOI Act does not control or restrict any subsequent use or dissemination
of information released under the FOI Act

e any submission an FOI applicant chooses to make in support of their application as to their
reasons for seeking access and their intended or likely use or dissemination of the
information, and

e whether disclosure of the information might advance the public interest in government
transparency and integrity
| am satisfied that the disclosure of personal information contained within the document would, in the
circumstances, constitute an unreasonable disclosure of personal information for the following reasons:
¢ the conditionally exempt persanal information is not well known

¢ the person to whom the personal information relates is not known to be (or to have been) associated with
the matters dealt with in the document

¢ the conditionally exempt personal information is not available from publicly accessible sources
* the individual whose personal information is contained in the document is identifiable
¢ release of this information would cause stress to the individual concerned

e no further public purpose would be achieved through the release of the personal information, noting that
the personal information is included in the document as a result of their employment circumstance

* the information is current and has not lost its sensitivity through the passage of time

e the individual would not expect the information to be placed in the public domain, and detriment may be
caused to the individual to whom the information relates, and

¢ the FOI Act does not control or restrict any subsequent use or dissemination of information released under
the FOI Act.

I have consulted with affected third parties regarding the disclosure of their personal information, and | have
considered any concerns raised by those individuals during the course of making my decision.

For the reasons outlined above, | decided that the parts of the documents marked ‘s47F is conditionally exempt
from disclosure under section 47F of the FOI Act.

Where information is found to be conditionally exempt, | must give access to that information unless access at
this time would, on balance, be contrary to the public interest. | have addressed the public interest
considerations below.

4.5 Publicinterest considerations

Pursuant to section 11A(5) of the FOI Act, | must give access to conditionally exempt information unless access
to that information at that time would, on balance, be contrary to the public interest. | have therefore
considered whether disclosure of the conditionally exempt information would be contrary to the public interest.
I note that paragraph 6.5 of the FOI Guidelines states that the public interest test is considered to be:

* something that is of serious concern or benefit to the public, not merely of individual interest

* not something of interest to the public, but in the interest of the public

* not a static concept, where it lies in a particular matter will often depend on a balancing of interests

= necessarily broad and non-specific and




relates to matters of common concern or relevance to all members of the public, or a substantial
section of the public.

Factors favouring disclosure

Section 11B of the FOI Act provides that factors favouring access to conditionally exempt information in the
public interest include whether access to that information would do any of the following:

promote the objects of the FOI Act (including all matters set out in sections 3 and 3A)
inform debate on a matter of public importance
promote effective oversight of public expenditure

allow a person to access his or her own personal information.

Having regard to the above, | consider that disclosure of the conditionally exempt information at this time:

would provide access to documents held by an agency of the Commonwealth which would promote
the objects of the FOI Act by providing the Australian community with access to information held by
the Australian Government.

would not inform debate on a matter of public importance
would not promote effective oversight of public expenditure

would allow you access to your own personal information.

Factors weighing against disclosure

I consider that the following factors weigh against disclosure of the conditionally exempt information at this
time, on the basis that disclosure:

* could reasonably be expected to prejudice the protection of an individual’s right to personal privacy

o The Department is committed to complying with its obligations under the Privacy Act 1988, which

sets out standards and obligations that regulate how we must handle and manage personal
information. | consider it is firmly in the public interest that we uphold the rights of individuals to
their own privacy and meet our statutory obligations under the Privacy Act.

I note that the substance of the information that is relevant to your request has been released to
you and disclosure of the conditionally exempt personal information would not provide you with
any further insight into the workings of government beyond that substantive information.

In making my decision, | have not taken into account any of the irrelevant factors set out in section 11B(4) of
the FOI Act, which are:

(a)

(b)

()

(d)

access to the conditionally exempt information could result in embarrassment to the
Commonwealth Government, or cause a loss of confidence in the Commonwealth Government

access to the conditionally exempt information could result in any person misinterpreting or
misunderstanding that information

the author of the document was (or is) of high seniority in the agency to which the request for
access to the document was made

access to the conditionally exempt information could result in confusion or unnecessary debate.




Conclusion — disclosure is not in the public interest

For the reasons set out above, after weighing all public interest factors for and against disclosure, | decided
that, on balance, disclosure of the conditionally exempt information would be contrary to the public interest. |
am satisfied that the benefit to the public resulting from disclosure of the conditionally exempt information is
outweighed by the benefit to the public of withholding that information.

5 Material taken into consideration

In making my decision, | had regard to the following:

e the terms of your request

* the content of the documents captured by your request
= the provisions of the FOI Act

* the guidelines issued by the Australian Information Commissioner under section 93A of the FOI Act (the FOI
Guidelines)

* advice from departmental officers with responsibility for the subject matter contained in the documents
captured by your request

¢ submissions from third parties consulted about documents which contain information concerning them
6 Legislative provisions

The FOI Act, including the provisions referred to in my decision, are available on the Federal Register of
Legislation website: www.legislation.gov.au/Series/C2004A02562.

7 Your review rights

Your review rights in relation to this decision are set out at ATTACHMENT B.

8 Publication of material released under the FOI Act

Where | have decided to release documents to you, we may also publish the released material on our Disclosure
Log. We will not publish personal or business affairs information where it would be unreasanahle to do so.

For your reference our Disclosure Log can be found here: www.infrastructure.gov.au/about-us/freedom-
information/freedom-information-disclosure-log.




Further information

If you require further information regarding this decision, please contact the Department’'s FOI Section
at FOl@infrastructure.gov.au.

Yours sincerely
s22(1)(a)(ii)

s22(1)(a)(ii)

Acting Assistant Secretary
Vehicle Safety Operations Branch
Road and Vehicle Safety Division

Date: 29 September 2023




SCHEDULE OF DOCUMENTS FOI 24-060

Doc Date of

No. | document

Description of document

ATTACHMENT A.

Decision on access

Provision
of FOI

1 09.08.2023

Recall notification PDF file

2. 09.08.2023

3. | 09.08.2023

Technical Bulletin (work instructions)

dwner Lett_e_r

| Act

4. 09.08.2023

5. | 15.08.2023

Additional recall details

_(communications strategy)

Draft recall notice

6. Undated

ROVER system scree_nshot of the
Recall Audit History

9 Partial access granted | s 47F
T Exempt in full 545

547

1 Access granted in full N/A

1 Access granted in full N/A

2 Access granted in full | N/A

1 Access granted in full N/A
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ATTACHMENT B.

YOUR REVIEW RIGHTS
If you are dissatisfied with my decision, you may apply for a review of it.

Internal review

You can request an internal review within 30 days of receiving this decision. An internal review will be conducted
by a different departmental officer from the original decision-maker.

No particular form is required to apply for review although it will assist the Department if you are able to set
out the grounds on which you believe that the original decision should be changed.

Applications for internal review can be sent to FOl@infrastructure.gov.au

If you choose to seek an internal review, you will also have a right to apply for Information Commissioner review
(IC review) of the internal review decision once it has been provided to you if you remain dissatisfied with the
decision.

Information Commissioner review or complaint
You have the right to seek a review by the Information Commissioner of this decision.

An application for IC review must be made in writing to the Office of the Australian Information Commissioner
(OAIC) within 60 days of the decision.

If you are not satisfied with the way we have handled your FOI request, you can lodge a complaint with the
OAIC. However, the OAIC suggests that complaints are made to the agency in the first instance.

More information about the Information Commissioner reviews and complaints is available on the OAIC website
here: www.oaic.gov.au/freedom-of-information/foi-review-process.

11




FOI 25-114 - Document 108

Our reference: FOI 24-009

s22(1)(a)
(i)

Dearigz(l)(a)

Decision on your Freedom of Information Request

| refer to your request of 11 July 2023, to the Department of Infrastructure, Transport, Regional Development,
Communications and the Arts (the Department), seeking access to documents under the Freedom of
Information Act 1982 (FOI Act).

1 Your request
You requested access to:

1. Copies of all emails, correspondence, papers, reports, meeting minutes and records of discussions and
messages received by the Department of Infrastructure, Transport, Regional Development and
Communication and the Arts relating to the appointment of former NSW Minister for the Arts Donald
Thomas Harwin to the board of the Australia Council for the Arts (now operating as Creative
Australia), from 1 October 2021 to 11 July 2023 inclusive.

2. Copies of all emails, correspondence, papers, reports, meeting minutes and records of discussions and
messages sent by the Department of Infrastructure, Transport, Regional Development and
Communication and the Arts relating to the appointment of former NSW Minister for the Arts Donald
Thomas Harwin to the board of the Australia Council for the Arts (now operating as Creative
Australia), from 1 October 2021 to 11 July 2023 inclusive.

3. Copies of all emails, correspondence, papers, reports, meeting minutes and records of discussions and
messages received by the Department of Infrastructure, Transport, Regional Development and
Communication and the Arts relating to the ongoing role of Donald Thomas Harwin as a board
member of the Australia Council for the Arts (now operating as Creative Australia), from 1 October
2021 to 11 July 2023 inclusive.

4. Copies of all emails, correspondence, papers, reports, meeting minutes and records of discussions and
messages received by the Department of Infrastructure, Transport, Regional Development and
Communication and the Arts relating to complaints from third parties over the conduct of Donald
Thomas Harwin, from 1 October 2021 to 11 July 2023 inclusive.

5. Copies of all emails, correspondence, papers, reports, meeting minutes and records of discussions and
messages sent by the Department of Infrastructure, Transport, Regional Development and
Communication and the Arts relating to complaints from third parties over the conduct of Donald
Thomas Harwin, from 1 October 2021 to 11 July 2023 inclusive.

GPO Box 594, Canberra ACT 2601, Australia
1800 075 001 * infrastructure.gov.au | arts.gov.au




2 Authority to make decision

| am authorised by the Secretary to make decisions in relation to Freedom of Information requests under
section 23(1) of the FOI Act.

3 Decision

I have identified 18 documents that are relevant to your request. These documents were in the possession of
the Department when your request was received.

| have decided to:

e grant access in full to relevant information in 8 documents

e grant partial access to 3 documents

e refuse access to 7 documents

A schedule setting out the documents relevant to your request, with my decision in relation to those
documents, is at ATTACHMENT A.

4 Finding of facts and reasons for decision

My findings of fact and reasons for deciding that exemptions apply to the documents relevant to your request
are set out below.

4.1 Section 34 - Cabinet documents

Section 34(1)(a) of the FOI Act provides that a document is an exempt document if both of the following are
satisfied:

(i) it has been submitted to the Cabinet for its consideration, or is or was proposed by a
Minister to be so submitted and

(i) it was brought into existence for the dominant purpose of submission for consideration by
the Cabinet

Section 34(1)(c) of the FOI Act provides that a document is an exempt document if it was brought into existence
for the dominant purpose of briefing a Minister on a document to which subsection (a) applies.

Section 34(3) of the FOI Act provides that a document is an exempt document to the extent that it contains
information the disclosure of which would reveal a Cabinet deliberation or decision, unless the existence of the
deliberation or decision has been officially disclosed.

Paragraph 5.5 of the FOI Guidelines states that the Cabinet exemption is designed to protect the confidentiality
of the Cabinet process and to ensure that the principle of collective ministerial responsibility (fundamental to
the Cabinet system) is not undermined.

Paragraphs 27-29 of the Cabinet Handbook state:

27. Obviously general information about what has been decided by the Cabinet is, on occasions,
released into the public domain by persons authorised to do so. But this does not detract from
the importance of allowing the Prime Minister or the Cabinet itself to decide what is disclosed
publicly about any decision they have reached.



28. Effective Cabinet confidentiality requires the protection of Cabinet deliberations not only at the
time an issue was current but also in the future. Ministers in successive Governments have
relied on the convention that their views, either written or spoken will remain confidential well
into the future. It is only with the confidence in this convention that ministers can enjoy
freedom to explore all policy options without the need to temper their comments or views.

29. This convention provides the Executive of Government with the opportunity to contest policy
ideas in a highly confidential manner in order to ensure that the collective decision that
ultimately arises from the Cabinet’s deliberations is the best possible policy decision for the
administration of the Government.

| have had regard to the circumstances in which the document marked ‘s34(1)’ in the schedule was brought
into existence, and | am satisfied that it was created for the dominant purpose of submission for consideration
by the Cabinet, and that it has been submitted to the Cabinet for its consideration.

| have had regard to the content of the parts of the documents marked ‘s34(3)" and am satisfied that they
contain information the disclosure of which would reveal a Cabinet deliberation or decision which has not been
officially disclosed.

In considering the application of this exemption, | undertook consultation with the Department of the Prime
Minister and Cabinet, and confirmed that the relevant information remains subject to Cabinet confidentiality.

For the reasons set out above, | decided that the documents marked ‘s34’ in the schedule are exempt under
section 34 of the FOI Act.

4.2 Section 45 - Documents containing material obtained in confidence

Section 45 of the FOI Act provides that a document is an exempt document if its disclosure would found an
action by a person for breach of confidence.

Paragraph 5.159 of the FOI Guidelines states that to found an action for breach of confidence, the following five
criteria must be satisfied in relation to the information:

¢ it must be specifically identified

¢ it must have the necessary quality of confidentiality

¢ it must have been communicated and received on the basis of a mutual understanding of confidence

¢ it must have been disclosed or threatened to be disclosed, without authority

e unauthorised disclosure of the information has or will cause detriment

| am satisfied that the documents marked ‘s45’ in the schedule consists of information:
e thatis specifically identified within the documents as being confidential in nature

¢ that has the quality of confidentiality, is only known to a limited group and is not common knowledge nor in
the public domain

¢ that was communicated and received on the basis of mutual understanding of confidence, and that this
mutual understanding exists at the time of the communication

¢ in circumstances in which disclosure of the information will be without the authority of the affected third
party, and

¢ in circumstances where disclosure of the information would cause detriment to the party who provided the
confidential information to the Department. The detriment in this instance would involve:



o embarrassment

o  public criticism
to the affected third party.

For the reasons outlined above, | have decided that the documents marked ‘s45’ in the schedule are exempt
from disclosure under section 45 of the FOI Act.

4.3 Section 47C - Deliberative processes

Section 47C of the FOI Act provides that a document is conditionally exempt if its disclosure would disclose
matter (deliberative matter) in the nature of, or relating to, opinion, advice or recommendation obtained,
prepared or recorded, or consultation or deliberation that has taken place, in the course of, or for the purposes
of, the deliberative processes involved in the functions of an agency; or a Minister; or the Government of the
Commonwealth.

Deliberative process

Paragraph 6.58 of the FOI Guidelines states that deliberative process involves the exercise of judgement in
developing and making a selection from different options:

The action of deliberating, in common understanding, involves the weighing up or evaluation of the
competing arguments or considerations that may have a bearing upon one’s course of action. In short,
the deliberative processes involved in the functions of an agency are its thinking processes — the
processes of reflection, for example, upon the wisdom and expediency of a proposal, a particular decision
or a course of action.

Paragraph 6.59 of the FOI Guidelines states that the ‘deliberative process’ generally refers to the process of
weighing up or evaluating competing arguments or considerations or to thinking processes — the process of
reflection, for example, upon the wisdom and expediency of a proposal, a particular decision or a course of
action.

Deliberative matter

Paragraph 6.63 of the FOI Guidelines states that ‘deliberative matter’ is a shorthand term for ‘opinion, advice
and recommendation’ and ‘consultation and deliberation’ that is recorded or reflected in a document. There is
no reason generally to limit the ordinary meanings given to the words ‘opinion, advice or recommendation,
consultation or deliberation’.

| am satisfied that the documents marked ‘s47C’ in the schedule contain material that meets the criteria of
deliberative matter, and that this material forms part of a deliberative process. The documents set out the
weighing up and evaluation of competing arguments, and can be characterised as the thinking process of the
Department or the process of reflection upon the wisdom and expediency of a particular proposal.

For the reasons outlined above, | decided that the documents marked ‘s47C’ in the schedule are conditionally
exempt from disclosure under section 47C of the FOI Act.

Where information is found to be conditionally exempt, | must give access to that information unless access at
this time would, on balance, be contrary to the public interest. | have addressed the public interest
considerations below.



4.4 Section 47F — Documents affecting personal privacy

Section 47F of the FOI Act provides that a document is conditionally exempt if its disclosure would involve the
unreasonable disclosure of personal information about any person (including a deceased person).

Personal Information

Personal information has the same meaning as in the Privacy Act. Specifically, section 6 of the Privacy Act
provides that personal information means information or an opinion about an identified individual, or an
individual who is reasonably identifiable whether the information or opinion is true or not; and whether the
information or opinion is recorded in a material form or not.

Paragraph 6.131 of the FOI Guidelines states that for particular information to be personal information, an
individual must be identified or reasonably identifiable.

Paragraph 6.130 of the FOI Guidelines states that personal information can include a person’s name, address,
telephone number, date of birth, medical records, bank account details, taxation information and signature.

An individual is a natural person rather than a corporation, trust, body politic or incorporated association.
| am satisfied that documents marked ‘s47F’ in the schedule includes personal information about an individual.
Unreasonable Disclosure of Personal Information

Section 47F(2) of the FOI Act provides that, in determining whether the disclosure would involve the
unreasonable disclosure of personal information, | must have regard to the following matters:

(a)  the extent to which the information is well known

(b)  whether the person to whom the information relates is known to be (or to have been) associated
with the matters dealt with in the document

(c)  the availability of the information from publicly accessible sources
(d)  any other matters that the agency or Minister considers relevant.
Paragraph 6.138 of the FOI Guidelines states that:

The personal privacy exemption is designed to prevent the unreasonable invasion of third parties’
privacy. The test of ‘unreasonableness’ implies a need to balance the public interest in disclosure of
government-held information and the private interest in the privacy of individuals. The test does not,
however, amount to the public interest test of s 11A(5), which follows later in the decision making
process. It is possible that the decision maker may need to consider one or more factors twice, once to
determine if a projected effect is unreasonable and again when assessing the public interest balance.

| note that the AAT, in Re Chandra and Minister for Immigration and Ethnic Affairs [1984] AATA 437 at paragraph
259, stated that:

... whether a disclosure is ‘unreasonable’ requires ... a consideration of all the circumstances, including
the nature of the information that would be disclosed, the circumstances in which the information was
obtained, the likelihood of the information being information that the person concerned would not wish
to have disclosed without consent, and whether the information has any current relevance ... it is also
necessary in my view to take into consideration the public interest recognised by the Act in the disclosure



of information ... and to weigh that interest in the balance against the public interest in protecting the
personal privacy of a third party ...

Paragraphs 6.142 and 6.143 of the FOI Guidelines state:

6.142 Key factors for determining whether disclosure is unreasonable include:
e the author of the document is identifiable
e the documents contain third party personal information
o release of the documents would cause stress on the third party
e no public purpose would be achieved through release
6.143 As discussed in the leading s 47F IC review decision of ‘FG’ and National Archives of Australia
[2015] AICmr 26, other factors considered to be relevant include:
e the nature, age and current relevance of the information
e any detriment that disclosure may cause to the person to whom the information relates
e any opposition to disclosure expressed or likely to be held by that person
e the circumstances of an agency’s collection and use of the information

e the fact that the FOI Act does not control or restrict any subsequent use or dissemination
of information released under the FOI Act

e any submission an FOI applicant chooses to make in support of their application as to their
reasons for seeking access and their intended or likely use or dissemination of the
information, and

e whether disclosure of the information might advance the public interest in government
transparency and integrity
| am satisfied that the disclosure of personal information contained within the documents would, in the
circumstances, constitute an unreasonable disclosure of personal information for the following reasons:
¢ the conditionally exempt personal information is not well known

¢ the person to whom the personal information relates is not known to be (or to have been) associated with
the matters dealt with in the document

¢ the conditionally exempt personal information is not available from publicly accessible sources
e theindividual whose personal information is contained in the document is identifiable

¢ release of this information would cause stress to the individual concerned

¢ no further public purpose would be achieved through the release of the personal information
¢ the information is current and has not lost its sensitivity through the passage of time

¢ the individual would not expect the information to be placed in the public domain, and detriment may be
caused to the individual to whom the information relates, and

¢ the FOI Act does not control or restrict any subsequent use or dissemination of information released under
the FOI Act.

| have consulted with affected third parties regarding the disclosure of their personal information, and | have
considered any concerns raised by those individuals during the course of making my decision.



For the reasons outlined above, | decided that the documents marked ‘s47F in the schedule are conditionally
exempt from disclosure under section 47F of the FOI Act.

Where information is found to be conditionally exempt, | must give access to that information unless access at
this time would, on balance, be contrary to the public interest. | have addressed the public interest
considerations below.

4.5 Public interest considerations

Pursuant to section 11A(5) of the FOI Act, | must give access to conditionally exempt information unless access
to that information at that time would, on balance, be contrary to the public interest. | have therefore
considered whether disclosure of the conditionally exempt information would be contrary to the public interest.
| note that paragraph 6.5 of the FOI Guidelines states that the public interest test is considered to be:

e something that is of serious concern or benefit to the public, not merely of individual interest

¢ not something of interest to the public, but in the interest of the public

* not a static concept, where it lies in a particular matter will often depend on a balancing of interests

¢ necessarily broad and non-specific and

¢ relates to matters of common concern or relevance to all members of the public, or a substantial

section of the public.

Factors favouring disclosure
Section 11B of the FOI Act provides that factors favouring access to conditionally exempt information in the
public interest include whether access to that information would do any of the following:

e promote the objects of the FOI Act (including all matters set out in sections 3 and 3A)

¢ inform debate on a matter of public importance

¢ promote effective oversight of public expenditure

¢ allow a person to access his or her own personal information.

Having regard to the above, | consider that disclosure of the conditionally exempt information at this time:

¢ would provide access to documents held by an agency of the Commonwealth which would promote
the objects of the FOI Act by providing the Australian community with access to information held by
the Australian Government.

¢ Would inform debate on a matter of public importance
¢ would not promote effective oversight of public expenditure

¢ would not allow you access to your own personal information.
Factors weighing against disclosure
| consider that the following factors weigh against disclosure of the conditionally exempt information at this

time, on the basis that disclosure:

e could reasonably be expected to prejudice the early developmental stages of forming opinion, advice
and recommendations during deliberative processes by creating an environment in which there is a
detrimentaleffect on the open consideration of all options that have potential to be put forward

¢ could reasonably be expected to prejudice the protection of an individual’s right to personal privacy
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o The Department is committed to complying with its obligations under the Privacy Act 1988, which
sets out standards and obligations that regulate how we must handle and manage personal
information. | consider it is firmly in the public interest that we uphold the rights of individuals to
their own privacy and meet our statutory obligations under the Privacy Act.

o | note that the substance of the information that is relevant to your request has been released to
you and disclosure of the conditionally exempt personal information would not provide you with
any further insight into the workings of government beyond that substantive information.

In making my decision, | have not taken into account any of the irrelevant factors set out in section 11B(4) of
the FOI Act, which are:

(a) access to the conditionally exempt information could result in embarrassment to the
Commonwealth Government, or cause a loss of confidence in the Commonwealth Government

(b) access to the conditionally exempt information could result in any person misinterpreting or
misunderstanding that information

()  the author of the document was (or is) of high seniority in the agency to which the request for
access to the document was made

(d)  access to the conditionally exempt information could result in confusion or unnecessary debate.
Conclusion —disclosure is not in the public interest

For the reasons set out above, after weighing all public interest factors for and against disclosure, | decided
that, on balance, disclosure of the conditionally exempt information would be contrary to the public interest. |
am satisfied that the benefit to the public resulting from disclosure of the conditionally exempt information is
outweighed by the benefit to the public of withholding that information.

4.6 Section 22 - deletion of irrelevant and/or exempt material

Section 22 of the FOI Act applies to documents containing irrelevant and/or exempt material and allows an
agency to delete such material from a document.

| decided that the documents captured by your request contain material which can reasonably be regarded as
irrelevant to your request. As such, an edited copy of those documents has been prepared in accordance with
section 22(1)(a)(ii) of the FOI Act. This information is marked ‘s22’ in the documents released to you.

The documents contain personal identifiers of public servants. When your request was acknowledged, we
notified you that personal information of public servants below the SES level and all email addresses, signatures
and direct telephone numbers would be considered irrelevant to the scope of your request unless you told us
that you were expressly seeking access to that information. On the basis that you did not notify us otherwise,
| decided this information is irrelevant to your request and it has been deleted under section 22 of the FOI Act
as outlined above.

5 Material taken into consideration

In making my decision, | had regard to the following:
¢ the terms of your request
¢ the content of the documents captured by your request

e the provisions of the FOI Act



e the guidelines issued by the Australian Information Commissioner under section 93A of the FOI Act (the FOI
Guidelines)

¢ advice from departmental officers with responsibility for the subject matter contained in the documents
captured by your request

¢ submissions from third parties consulted about documents which contain information concerning them
6 Legislative provisions

The FOI Act, including the provisions referred to in my decision, are available on the Federal Register of
Legislation website: www.legislation.gov.au/Series/C2004A02562.

7 Your review rights

Your review rights in relation to this decision are set out at ATTACHMENT B.

8 Publication of material released under the FOI Act

Where | have decided to release documents to you, we may also publish the released material on our Disclosure
Log. We will not publish personal or business affairs information where it would be unreasonable to do so.

For your reference our Disclosure Log can be found here: www.infrastructure.gov.au/about-us/freedom-
information/freedom-information-disclosure-log.

Further information

If you require further information regarding this decision, please contact the Department’s FOI Section
at FOl@infrastructure.gov.au.

Yours sincerely

$22(1)(a)(ii)

Alison Todd

Assistant Secretary

Arts Development and Investment Branch
Office for the Arts

Date: 25 September 2023



SCHEDULE OF DOCUMENTS

ATTACHMENT A.

Date of Description of document Decision on access Provision
document of FOI Act
1 02 March MS22-000188 19 Access refused in full | s47C
2022 s34(1)(c)
s22(1)(a)(ii)
s34(1)(a)
2. 01 March Email subject: confirming agreement to 5 Partial access s22(1)(a)(ii)
2022 proposed revised remuneration granted
3. 22 March MS22-000531 12 Partial access s22(1)(a)(ii)
2022 granted s34(3)
s47F
4, 18 March Email subject: Board remuneration 6 Access granted t°_ s22(1)(a)(ii)
2022 arrangements for former State and relevant information
Territory Parliamentarians
5. 24 March Email subject: Providing Mr Harwin’s 7 Access gr.anted t°_ s22(1)(a)(ii)
2022 appointment instrument to the relevant information
Remuneration Tribunal
6. 06 April 2022 | Email subject: Letter from the 3 Access gr.anted t°. s22(1)(a)(ii)
Remuneration Tribunal relevant information
7. 07 April 2022 | Email subject: Remuneration Tribunal 1 Access granted to s22(1)(a)(ii)
advice relevant information
8. 07 April 2022 | Email subject: Letter from the 2 Access gr.anted t°_ s22(1)(a)(ii)
Remuneration Tribunal relevant information
9. 01 March Email subject: Proposed appointment — 6 Access gr.anted t°_ s22(1)(a)(ii)
2022 Australia Council Board documentation for relevant information | s47F
completion
10. 01 March Cabinet Brief 1 Access refused in full s34(1)(c)
2022
11. 17 March Email subject: Date of appointment 1 Access granted to s22(1)(a)(ii)
2022 relevant information
12. 19 March Email subject: MS22-000531 1 Access refused in full | s47C
2022
13. 07 June 2023 Email subject: Creative Australia 4 Access refused in full | s47C
Appointments
14. 23 March Email subject: Proposed omnibus arts 1 Partial access s22(1)(a)(ii)
2022 appointments media release granted s47C
15. 22 March Email subject: Don Harwin 1 Access granted to s22(1)(a)(ii)
2022 relevant information
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Date of
document

Description of document

Decision on access

Provision
of FOI Act

16. 23 May 2023 Email subject: Creative Australia Access refused in full | s47C

17. 01 February MC23-031831 Access refused in full | s45
2023

18. 21 November | List of correspondence Access refused in full | s45
2022 to 26
May 2023
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ATTACHMENT B.

YOUR REVIEW RIGHTS
If you are dissatisfied with my decision, you may apply for a review of it.
Internal review

You can request an internal review within 30 days of receiving this decision. An internal review will be conducted
by a different departmental officer from the original decision-maker.

No particular form is required to apply for review although it will assist the Department if you are able to set
out the grounds on which you believe that the original decision should be changed.

Applications for internal review can be sent to FOl@infrastructure.gov.au

If you choose to seek an internal review, you will also have a right to apply for Information Commissioner review
(IC review) of the internal review decision once it has been provided to you if you remain dissatisfied with the
decision.

Information Commissioner review or complaint

You have the right to seek a review by the Information Commissioner of this decision.

An application for IC review must be made in writing to the Office of the Australian Information Commissioner
(OAIC) within 60 days of the decision.

If you are not satisfied with the way we have handled your FOI request, you can lodge a complaint with the
OAIC. However, the OAIC suggests that complaints are made to the agency in the first instance.

More information about the Information Commissioner reviews and complaints is available on the OAIC website
here: www.oaic.gov.au/freedom-of-information/foi-review-process.
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FOI 25-114 - Document 112

”

Australian Government

Department of Infrastructure,
Transport, Regional Development,
Communications and the Arts

Our reference: FOI 24-062

s22(1)(@)(ii)

s22(1)(a)(ii)

DearS22(1)(a)(i)

Decision on your Freedom of Information Request

| refer to your request of 18 August 2023, to the Department of Infrastructure, Transport, Regional
Development, Communications and the Arts (the Department), seeking access to documents under the
Freedom of Information Act 1982 (FOI Act).

1 Your request
You requested access to:

“Copies of any communications between the Department and either the Minister for Infrastructure,
Transport, Regional Development and Local Government or alternatively the Minister's office, regarding
Freedom of Information requests being managed by the Department in relation to the Maritime
Strategic Fleet Taskforce, the Aviation White Paper, the review of the Land Transport National
Partnership Agreement and applications for Qatar Airways and Turkish Airlines for additional
international flights.

The request includes copies of communications via written briefings, reports, meeting notes, emails, text
messages or other digital messaging services.

The time period covered by this request is commencing 20 June 2023 through to 10 August 2023.”
1.1 Clarification/Modification of scope of request

On 25 August 2023 following consultation with your office, you agreed to modify the scope of your request to
the remove the following:

“The applicant is willing to agree to your suggestion that the Department’s weekly reports be excluded
from the search, noting that emails attaching the weekly reports would still form part of the original
request if the content of text in the email itself (as opposed to any attachments) was captured by the
terms of the request.

GPO Box 594, Canberra ACT 2601, Australia
1800 075 001 * infrastructure.gov.au | arts.gov.au
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Further, for additional clarification, if there are emails or other communications captured by the request
which contain attachments and if treated as separate documents the attachments do not relate to the
request, then those specific attachments would be considered to be excluded from the request.”

2 Authority to make decision

| am authorised by the Secretary to make decisions in relation to Freedom of Information requests under
section 23(1) of the FOI Act.

3 Decision

| have identified 13 documents that are relevant to your request. These documents were in the possession of
the Department when your request was received.

| have decided to:
e grant access in full to relevant information in 1 document

e grant partial access to 12 documents

A schedule setting out the documents relevant to your request, with my decision in relation to documents, is
at ATTACHMENT A.

4 Finding of facts and reasons for decision

My findings of fact and reasons for deciding that exemptions apply to the parts of documents relevant to your
request are set out below.

4.1 Section 47C - Deliberative processes

Section 47C of the FOI Act provides that a document is conditionally exempt if its disclosure would disclose
matter (deliberative matter) in the nature of, or relating to, opinion, advice or recommendation obtained,
prepared or recorded, or consultation or deliberation that has taken place, in the course of, or for the purposes
of, the deliberative processes involved in the functions of an agency; or a Minister; or the Government of the
Commonwealth.

Deliberative process

Paragraph 6.58 of the FOI Guidelines states that deliberative process involves the exercise of judgement in
developing and making a selection from different options:

The action of deliberating, in common understanding, involves the weighing up or evaluation of the
competing arguments or considerations that may have a bearing upon one’s course of action. In short,
the deliberative processes involved in the functions of an agency are its thinking processes — the
processes of reflection, for example, upon the wisdom and expediency of a proposal, a particular decision
or a course of action.

Paragraph 6.59 of the FOI Guidelines states that the ‘deliberative process’ generally refers to the process of
weighing up or evaluating competing arguments or considerations or to thinking processes — the process of
reflection, for example, upon the wisdom and expediency of a proposal, a particular decision or a course of
action.




Deliberative matter

Paragraph 6.63 of the FOI Guidelines states that ‘deliberative matter’ is a shorthand term for ‘opinion, advice
and recommendation’ and ‘consultation and deliberation’ that is recorded or reflected in a document. There is
no reason generally to limit the ordinary meanings given to the words ‘opinion, advice or recommendation,
consultation or deliberation’.

| am satisfied that the parts of the document marked ‘s47C’ contains material that meets the criteria of
deliberative matter, and that this material forms part of a deliberative process. The document sets out the
weighing up and evaluation of competing arguments, and can be characterised as the thinking process of the
Department or the process of reflection upon the wisdom and expediency of a particular proposal.

For the reasons outlined above, | decided that the parts of the document marked ‘s47C’ are conditionally
exempt from disclosure under section 47C of the FOI Act.

Where information is found to be conditionally exempt, | must give access to that information unless access at
this time would, on balance, be contrary to the public interest. | have addressed the public interest
considerations below.

4.2 Section 47E - Documents affecting certain operations of agencies

Section 47E of the FOI Act provides that a document is conditionally exempt if its disclosure would, or could
reasonably be expected to, do any of the following:

(a) prejudice the effectiveness of procedures or methods for the conduct of tests, examinations or
audits by an agency;

(b)  prejudice the attainment of the objects of particular tests, examinations or audits conducted or to
be conducted by an agency;

(c) have a substantial adverse effect on the management or assessment of personnel by the
Commonwealth or by an agency;

(d)  have a substantial adverse effect on the proper and efficient conduct of the operations of an
agency.

Paragraph 6.110 of the FOI Guidelines states that the prejudicial effect could be regarded as one which would
cause a bias or change to the expected results leading to detrimental or disadvantageous outcomes.

Paragraph 6.120 of the FOI Guidelines states:

An agency’s operations may not be substantially adversely affected if the disclosure would, or could
reasonably be expected to lead to a change in the agency’s processes that would enable those processes
to be more efficient. For example, in Re Scholes and Australian Federal Police [1996] AATA 347, the AAT
found that the disclosure of particular documents could enhance the efficiency of the Australian Federal
Police as it could lead to an improvement of its investigation process.

Paragraph 6.123 of the FOI Guidelines states that the predicted effect must bear on the Department’s ‘proper
and efficient’ operations, that is, the Department is undertaking its expected activities in an expected manner.
Where disclosure of the documents reveals unlawful activities or inefficiencies, this element of the conditional
exemption will not be met and the conditional exemption will not apply.

| am satisfied that the parts of the documents marked ‘s47E(d)’ contain information which, if disclosed, would
or could reasonably be expected to, have a substantial and an unreasonable effect on the Department’s proper
and efficient operations. These are operational activities that are being undertaken in an expected and lawfuy
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manner, and would not reveal inefficiencies in the way in which the Department conducts those operational
activities.

For the reasons outlined above, | decided that the parts of the documents marked ‘s47E(d)’ are conditionally
exempt from disclosure under section 47E of the FOI Act.

Where information is found to be conditionally exempt, | must give access to that information unless access at
this time would, on balance, be contrary to the public interest. | have addressed the public interest
considerations below.

4.3 Section 47F — Documents affecting personal privacy

Section 47F of the FOI Act provides that a document is conditionally exempt if its disclosure would involve the
unreasonable disclosure of personal information about any person (including a deceased person).

Personal Information

Personal information has the same meaning as in the Privacy Act. Specifically, section 6 of the Privacy Act
provides that personal information means information or an opinion about an identified individual, or an
individual who is reasonably identifiable whether the information or opinion is true or not; and whether the
information or opinion is recorded in a material form or not.

Paragraph 6.131 of the FOI Guidelines states that for particular information to be personal information, an
individual must be identified or reasonably identifiable.

Paragraph 6.130 of the FOI Guidelines states that personal information can include a person’s name, address,
telephone number, date of birth, medical records, bank account details, taxation information and signature.

An individual is a natural person rather than a corporation, trust, body politic or incorporated association.

| am satisfied that parts of the documents marked ‘s47F" includes personal information about a number of
individuals.

Unreasonable Disclosure of Personal Information

Section 47F(2) of the FOI Act provides that, in determining whether the disclosure would involve the
unreasonable disclosure of personal information, | must have regard to the following matters:

(a)  the extent to which the information is well known

(b)  whether the person to whom the information relates is known to be (or to have been) associated
with the matters dealt with in the document

(c)  the availability of the information from publicly accessible sources
(d)  any other matters that the agency or Minister considers relevant.
Paragraph 6.138 of the FOI Guidelines states that:

The personal privacy exemption is designed to prevent the unreasonable invasion of third parties’
privacy. The test of ‘unreasonableness’ implies a need to balance the public interest in disclosure of
government-held information and the private interest in the privacy of individuals. The test does not,
however, amount to the public interest test of s 11A(5), which follows later in the decision makinzgI




process. It is possible that the decision maker may need to consider one or more factors twice, once to
determine if a projected effect is unreasonable and again when assessing the public interest balance.

I note that the AAT, in Re Chandra and Minister for Inmigration and Ethnic Affairs [1984] AATA 437 at paragraph
259, stated that:

... Whether a disclosure is ‘unreasonable’ requires ... a consideration of all the circumstances, including
the nature of the information that would be disclosed, the circumstances in which the information was
obtained, the likelihood of the information being information that the person concerned would not wish
to have disclosed without consent, and whether the information has any current relevance ... it is also
necessary in my view to take into consideration the public interest recognised by the Act in the disclosure
of information ... and to weigh that interest in the balance against the public interest in protecting the
personal privacy of a third party ...

Paragraphs 6.142 and 6.143 of the FOI Guidelines state:

6.142 Key factors for determining whether disclosure is unreasonable include:
e the author of the document is identifiable
e the documents contain third party personal information
e release of the documents would cause stress on the third party

e no public purpose would be achieved through release

6.143 As discussed in the leading s 47F IC review decision of FG” and National Archives of Australia
[2015] AICmr 26, other factors considered to be relevant include:
e the nature, age and current relevance of the information
e any detriment that disclosure may cause to the person to whom the information relates
e any opposition to disclosure expressed or likely to be held by that person
e the circumstances of an agency’s collection and use of the information

e the fact that the FOI Act does not control or restrict any subsequent use or dissemination
of information released under the FOI Act

e any submission an FOI applicant chooses to make in support of their application as to their
reasons for seeking access and their intended or likely use or dissemination of the
information, and

e whether disclosure of the information might advance the public interest in government
transparency and integrity

| am satisfied that the disclosure of personal information contained within the documents would, in the
circumstances, constitute an unreasonable disclosure of personal information for the following reasons:

the conditionally exempt personal information is not well known

the person to whom the personal information relates is not known to be (or to have been) associated with
the matters dealt with in the document

the conditionally exempt personal information is not available from publicly accessible sources
the individuals whose personal information is contained in the documents are identifiable
release of this information would cause stress to the individuals concerned

the information is current and has not lost its sensitivity through the passage of time
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e the individuals would not expect the information to be placed in the public domain, and detriment may be
caused to the individuals to whom the information relates, and

e the FOI Act does not control or restrict any subsequent use or dissemination of information released under
the FOI Act.

For the reasons outlined above, | decided that the parts of the documents marked ‘s47F" are conditionally
exempt from disclosure under section 47F of the FOI Act.

Where information is found to be conditionally exempt, | must give access to that information unless access at
this time would, on balance, be contrary to the public interest. | have addressed the public interest
considerations below.

4.4 Public interest considerations

Pursuant to section 11A(5) of the FOI Act, | must give access to conditionally exempt information unless access
to that information at that time would, on balance, be contrary to the public interest. | have therefore
considered whether disclosure of the conditionally exempt information would be contrary to the publicinterest.
| note that paragraph 6.5 of the FOI Guidelines states that the public interest test is considered to be:

e something that is of serious concern or benefit to the public, not merely of individual interest

e not something of interest to the public, but in the interest of the public

e not a static concept, where it lies in a particular matter will often depend on a balancing of interests

e necessarily broad and non-specific and

e relates to matters of common concern or relevance to all members of the public, or a substantial
section of the public.

Factors favouring disclosure
Section 11B of the FOI Act provides that factors favouring access to conditionally exempt information in the
public interest include whether access to that information would do any of the following:

e promote the objects of the FOI Act (including all matters set out in sections 3 and 3A)

¢ inform debate on a matter of public importance

e promote effective oversight of public expenditure

¢ allow a person to access his or her own personal information.

Having regard to the above, | consider that disclosure of the conditionally exempt information at this time:

e would provide access to documents held by an agency of the Commonwealth which would promote
the objects of the FOI Act by providing the Australian community with access to information held by
the Australian Government.

e would not inform debate on a matter of public importance
e would not promote effective oversight of public expenditure

e would not allow you access to your own personal information.
Factors weighing against disclosure

| consider that the following factors weigh against disclosure of the conditionally exempt information at this
time, on the basis that disclosure:




e could reasonably be expected to prejudice the early developmental stages of forming opinion, advice
and recommendations during deliberative processes by creating an environment in which there is a
adverse effect on the open consideration of all options that have potential to be put forward

e could reasonably be expected to prejudice the management function of an agency

e could reasonably be expected to prejudice the protection of a number of individuals’ right to personal
privacy

o The Department is committed to complying with its obligations under the Privacy Act 1988, which
sets out standards and obligations that regulate how we must handle and manage personal
information. | consider it is firmly in the public interest that we uphold the rights of individuals to
their own privacy and meet our statutory obligations under the Privacy Act.

In making my decision, | have not taken into account any of the irrelevant factors set out in section 11B(4) of
the FOI Act, which are:

(a) access to the conditionally exempt information could result in embarrassment to the
Commonwealth Government, or cause a loss of confidence in the Commonwealth Government

(b)  access to the conditionally exempt information could result in any person misinterpreting or
misunderstanding that information

(c)  the author of the document was (or is) of high seniority in the agency to which the request for
access to the document was made

(d)  access to the conditionally exempt information could result in confusion or unnecessary debate.
Conclusion — disclosure is not in the public interest

For the reasons set out above, after weighing all public interest factors for and against disclosure, | decided
that, on balance, disclosure of the conditionally exempt information would be contrary to the public interest. |
am satisfied that the benefit to the public resulting from disclosure of the conditionally exempt information is
outweighed by the benefit to the public of withholding that information.

4.5 Section 22 — deletion of irrelevant and/or exempt material

Section 22 of the FOI Act applies to documents containing irrelevant and/or exempt material and allows an
agency to delete such material from a document.

| decided that the documents captured by your request contain material which can reasonably be regarded as
irrelevant to your request. As such, an edited copy of those documents has been prepared in accordance with
section 22(1)(a)(ii) of the FOI Act. This information is marked ‘s22’ in the documents released to you.

The documents contain personal identifiers of public servants. When your request was acknowledged, we
notified you that personal information of public servants below the SES level and all email addresses, signatures
and direct telephone numbers would be considered irrelevant to the scope of your request unless you told us
that you were expressly seeking access to that information. On the basis that you did not notify us otherwise,
| decided this information is irrelevant to your request and it has been deleted under section 22 of the FOI Act
as outlined above.

As | decided that some information you have requested is exempt from disclosure, | have prepared an edited
copy of the documents being released by deleting the exempt information under section 22(1)(a)(i) of the FOI
Act.




5 Material taken into consideration

In making my decision, | had regard to the following:

e the terms of your request

e the content of the documents captured by your request
e the provisions of the FOI Act

o the guidelines issued by the Australian Information Commissioner under section 93A of the FOI Act (the FOI
Guidelines)

e advice from departmental officers with responsibility for the subject matter contained in the documents
captured by your request

e submissions from entities consulted about documents which contain information concerning them
6 Legislative provisions

The FOI Act, including the provisions referred to in my decision, are available on the Federal Register of
Legislation website: www.legislation.gov.au/Series/C2004A02562.

7 Your review rights

Your review rights in relation to this decision are set out at ATTACHMENT B.

8 Publication of material released under the FOI Act

Where | have decided to release documents to you, we may also publish the released material on our Disclosure
Log. We will not publish personal or business affairs information where it would be unreasonable to do so.

For your reference our Disclosure Log can be found here: www.infrastructure.gov.au/about-us/freedom-
information/freedom-information-disclosure-log.

Further information

If you require further information regarding this decision, please contact the Department’s FOI Section
at FOl@infrastructure.gov.au.

Yours sincerely

s22(1)(a)(ii)

Lachlan Wood
A/g First Assistant Secretary and Chief Financial Officer
Finance, Governance, Budget and Business Services Division

Date:,?é' September 2023




SCHEDULE OF DOCUMENTS FOI 24-062

Doc |
No. |
|

Date of
document

Description of document

ATTACHMENT A.

Decision on access

Provision
of FOI
Act

1. 16/08/2023 Email correspondence: FOI 24-008 - 17 Partial access granted | s22
Stakeholder Notification — Imminent s47E
release + documents proposed for
release

2. 28/06/2023 | Email correspondence: FOI 23-300 — 2 Partial access granted | s22
Stakeholder Notification — New s47E
request received

3. 18/07/2023 Email correspondence: FOI 23-301 — 24 Partial access granted | s22
Email to MO — Courtesy Consultation s47C

s47E

4, 18/07/2023 | Email correspondence: FOI 23-301 — 2 Partial access granted | s22
Email from MO — Query re: Courtesy s47E
Consultation

5. 19/07/2023 | Email correspondence: FOI 23-301 — 1 Access provided in full | s22
Email from MO — Submissions to to relevant
Courtesy Consultation information

6. 21/07/2023 Email correspondence: FOI 23-301 - 2 Partial access granted | s22
Stakeholder Notification — Imminent s47E
release

7. 14/08/2023 Email correspondence: Internal 2 Partial access granted | s22
Review 23-301 - Stakeholder s47E
Notification — New request received

8. 21/07/2023 | Email correspondence: FOI 24-017 — 2 Partial access granted | s22
Stakeholder Notification — New s47E
request received

9. 08/08/2023 | Email correspondence: FOI 24-024 — 2 Partial access granted | s22
Stakeholder Notification — New s47E
request received s47F

10. | 08/08/2023 | Email correspondence: FOI 24-025 — 2 Partial access granted | s22
Stakeholder Notification — New s47E
request received S47F

11. | 15/08/2023 Email correspondence: FOI 24-048 — 2 Partial access granted | s22
Stakeholder Notification — New ' s47E
request received S47F

12. | 27/07/2023 Email correspondence: FOI 24-032 — 2 Partial access granted | s22
Stakeholder Notification — New s47E
request received

13. | 26/07/2023 Email correspondence: FOI status 20 Partial access granted | s22
report for week ending Wednesday 26 s47E
July 2023




X

ATTACHMENT B.

YOUR REVIEW RIGHTS
If you are dissatisfied with my decision, you may apply for a review of it.
Internal review

You can request an internal review within 30 days of receiving this decision. An internal review will be conducted
by a different departmental officer from the original decision-maker.

No particular form is required to apply for review although it will assist the Department if you are able to set
out the grounds on which you believe that the original decision should be changed.

Applications for internal review can be sent to FOlI@infrastructure.gov.au

If you choose to seek an internal review, you will also have a right to apply for Information Commissioner review
(IC review) of the internal review decision once it has been provided to you if you remain dissatisfied with the
decision.

Information Commissioner review or complaint
You have the right to seek a review by the Information Commissioner of this decision.

An application for IC review must be made in writing to the Office of the Australian Information Commissioner
(OAIC) within 60 days of the decision.

If you are not satisfied with the way we have handled your FOI request, you can lodge a complaint with the
OAIC. However, the OAIC suggests that complaints are made to the agency in the first instance.

More information about the Information Commissioner reviews and complaints is available on the OAIC website
here: www.oaic.gov.au/freedom-of-information/foi-review-process.
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FOI 25-114 - Document 113

i

Australian Government

Department of Infrastructure,
Transport, Regional Development,
Communications and the Arts

Our reference: FOI 24-032

s22(1)(a)(i)

Dear S22D)@)G)

Decision on your Freedom of Information Request

| refer to your request of 25 July 2023, to the Department of Infrastructure, Transport, Regional Development,
Communications and the Arts (the Department), seeking access to documents under the Freedom of
Information Act 1982 (FOI Act).

1 Your request

You requested access to:

Copies of documents as defined below, dated between 1 June 2022 and 24 July 2023 held by the
Department relating to the request from Turkish Airlines for additional capacity in Australia:

a) Copies of correspondence including emails between Turkish Airlines and the Department of
Infrastructure, Transport, Regional Development, Communications and the Arts (the Department);

h) Copies of correspondence between Turkish Airlines and the Minister for Infrastructure, Transport,
Regional Development and Local Government (the Minister);

c) Copies of briefings from the Department to the Minister; and
d) Copies of any instructions from the Minister or the Minister's office to the Department;

e) Correspondence between the Minister and the Minister for Trade and Tourism.

2 Authority to make decision

| am authorised by the 'Secretary to make decisions in relation to Freedom of Information requests under
section 23(1) of the FOI Act.

3 Decision

| have identified 10 documents that are relevant to your request. These documents were in the possession of
the Department when your request was received.

GPO Box 594, Canberra ACT 2601, Australia
1800 075 001 = infrastructure.gov.au | arts.gov.au




| have decided to:

e. grant partial access to seven documents
e refuse access to three documents.

A schedule setting out the documents relevant to your request, with my decision in relation to those
documents, is at ATTACHMENT A.

4 Finding of facts and reasons for decision

My findings of fact and reasons for deciding that exemptions apply to the documents relevant to your request
are set out below.

4.1 Section 33 — Documents affecting international relations

Section 33(a)(iii) of the FOI Act provides that a document is exempt from disclosure if disclosure of the
document would, or could reasonably be expected to, cause damage to the international relations of the
Commonwealth.

Paragraph 5.36 of the FOI Guidelines relevantly provides:

The phrase ‘international relations’ has been interpreted as meaning the abhility of the Australian
Government to maintain good working relations with other governments and international organisations
and to protect the flow of confidential information between them. The exemption is not confined to
relations at the former diplomatic or ministerial level. It also covers relations between Australian
Government agencies and agencies of other countries.

The information marked ‘s33(a)(iii)’ in the documents relates to relations between the Commonwealth and
Tlrkiye. | am satisfied that there is a reasonable expectation that the release of certain material in these
documents would disclose information about international relations with Tirkiye. This includes information in
relation to your request.

| am also satisfied that there is a reasonable expectation of damage to the international relations of the
Commonwealth. If this information were made publicly available, it would have the capacity to prejudice or
undermine the Department’s relations with Tiirkiye. Moreover, disclosure could also potentially prejudice the
flow of confidential information between the Commonwealth and other countries that would reflect an
undermining of trust between parties.

For the reasons set out above, | decided that the parts of the documents marked ‘s33(a)(iii)’ are exempt under
section 33(a)(iii) of the FOI Act.

4.2 Section 45 - Documents containing material obtained in confidence

Section 45 of the FOI Act provides that a document is an exempt document if its disclosure would found an
action by a person for breach of confidence.

Paragraph 5.159 of the FOI Guidelines states that to found an action for breach of confidence, the following five
criteria must be satisfied in relation to the information: ‘

* it must be specifically identified

e it must have the necessary quality of confidentiality

e it must have been communicated and received on the basis of a mutual understanding of confidence




* it must have been disclosed or threatened to be disclosed, without authority

¢ unauthorised disclosure of the information has or will cause detriment

| am satisfied that the documents marked ‘s45’ in the schedule consists of information:
= that is specifically identified within the documents as being confidential in nature

* that has the quality of confidentiality, is only known to a limited group and is not common knowledge nor in
the public domain

* that was communicated and received on the basis of mutual understanding of confidence, and that this
mutual understanding exists at the time of the communication

¢ in circumstances in which disclosure of the information will be without the authority of the affected third
party, and

* in circumstances where disclosure of the information would cause detriment to the party who provided the
confidential information to the Department. The detriment in this instance would involve:

o financial loss
o exposure to ridicule or
o public criticism to the affected third party.

For the reasons outlined above, | have decided that the documents marked ‘s45’ in the schedule are exempt
from disclosure under section 45 of the FOI Act.

4.3 Section 47 - Documents disclosing commercially valuable information

Section 47(1)(b) of the FOI Act provides that a document is an exempt document if its disclosure would disclose
information having a commercial value that would be, or could reasonably be expected to be, destroyed or
diminished if the information were disclosed.

Paragraphs 5.204 and 5.205 of the FOI Guidelines state:

5.204  To be exempt under s 47(1)(b) a document must satisfy two criteria:

* the document must contain information that has a commercial value either to an agency or
to another person ar hody, and

e the commercial value of the information would be, or could reasonably be expected to be,
destroyed or diminished if it were disclosed

5.205 It is a question of fact whether information has commercial value, and whether disclosure
would destroy or diminish that value. The commercial value may relate, for example, to the
profitability or viability of a continuing business operation or commercial activity in which an
agency or person is involved. The information need not necessarily have ‘exchange value’, in
the sense that it can be sold as a trade secret or intellectual property. The following factors may
assist in deciding in a particular case whether information has commercial value:

* whether the information is known only to the agency or person for whom it has value or, if
it is known to others, to what extent that detracts from its intrinsic commercial value

= whether the information confers a competitive advantage on the agency or person to whom
it relates — for example, if it lowers the cost of production or allows access to markets not
available to competitors

* whether a genuine "arm’s-length” buyer would be prepared to pay to obtain that
information




= whether the information is still current or out of date (out of date information may no longer
have any value), and

« whether disclosing the information would reduce the value of a business operation or
commercial activity — reflected, perhaps, in a lower share price
| am satisfied that the relevant information contained in the documents:
* s only known to the Department and the affected third party for whom it has value
* is not known to others, and disclosure of the information would detract from its intrinsic commercial value

» confers a competitive advantage on the affected third party, and provides the affected third party with
access to markets not available to its competitors

* is something that a genuine “arm’s length’ buyer would be prepared to pay to obtain
= s still current, and retains its intrinsic value to the affected third party
e would reduce in value to the business operations or commercial activities of the affected third party if

disclosed.

As notified to you on 23 August 2023, in accordance with the obligations under section 27 of the FOI Act, the _
Department has consulted with an affected third party. In making my decision on access to the relevant
documents, | have taken into consideration the exemption submissions made during that consultation process.

For the reasons outlined above, | have decided that the documents marked ‘s47’ in the schedule are exempt
from disclosure under section 47(1)(b) of the FOI Act.

4.4 Section 47F — Documents affecting personal privacy

Section 47F of the FOI Act provides that a document is canditionally exempt if its disclosure would involve the
unreasonable disclosure of personal information about any person (including a deceased person).

Personal Information

Personal information has the same meaning as in the Privacy Act. Specifically, section 6 of the Privacy Act
provides that personal information means information or an opinion about an identified individual, or an
individual who is reasonably identifiable whether the information or opinion is true or not; and whether the
information or opinion is recorded in a material form or not.

Paragraph 6.131 of the FOI Guidelines states that for particular information to be personal information, an
individual must be identified or reasonably identifiable.

Paragraph 6.130 of the FOI'Guidelines states that personal information can include a person’s name, address,
telephone number, date of birth, medical records, bank account details, taxation information and signature.

An individual is a natural person rather than a corporation, trust, body politic or incorporated association.

| am satisfied that parts of the documents marked ‘s47F includes personal information an individual.




Unreasonable Disclosure of Personal Information

Section 47F(2) of the FOI Act provides that, in determining whether the disclosure would involve the
unreasonable disclosure of personal information, | must have regard to the following matters:

(a)  the extent to which the information is well known

(b)  whether the person to whom the information relates is known to be (or to have been) associated
with the matters dealt with in the document

(c)  the availability of the information from publicly accessible sources

(d)  any other matters that the agency or Minister considers relevant.

Paragraph 6.138 of the FOI Guidelines states that:

The personal privacy exemption is designed to prevent the unreasonable invasion of third parties’
privacy. The test of ‘unreasonableness’ implies a need to balance the public interest in disclosure of
government-held information and the private interest in the privacy of individuals. The test does not,
however, amount to the public interest test of s 11A(5), which follows later in the decision making
process. It is possible that the decision maker may need to consider one or more factors twice, once to
determine if a projected effect is unreasonable and again when assessing the public interest balance.

I note that the AAT, in Re Chandra and Minister for Imnmigration and Ethnic Affairs [1984] AATA 437 at paragraph
259, stated that:

... whether a disclosure is ‘unreasonable’ requires ... a consideration of all the circumstances, including
the nature of the information that would be disclosed, the circumstances in which the information was
obtained, the likelihood of the information being information that the person concerned would not wish
to have disclosed without consent, and whether the information has any current relevance ... it is also
necessary in my view to take into consideration the public interest recognised by the Act in the disclosure
of information ... and to weigh that interest in the balance against the public interest in protecting the
personal privacy of a third party ...

Paragraphs 6.142 and 6.143 of the FOI Guidelines state:

6.142  Key factors for determining whether disclosure is unreasonable include:
e the author of the document is identifiable
s the documents contain third party personal information
e release of the documents would cause stress on the third party

e no public purpose would be achieved through release

6.143  As discussed in the leading s 47F IC review decision of FG’ and National Archives of Australia
[2015] AlICmr 26, other factors considered to be relevant include:

e the nature, age and current relevance of the information
e any detriment that disclosure may cause to the person to whom the information relates
e any opposition to disclosure expressed or likely to be held by that person

e the circumstances of an agency’s collection and use of the information




e the fact that the FOI Act does not control or restrict any subsequent use or dissemination
of information released under the FOI Act

e any submission an FOI applicant chooses to make in support of their application as to their
reasons for seeking access and their intended or likely use or dissemination of the
information, and

e whether disclosure of the information might advance the public interest in government
transparency and integrity
| am satisfied that the disclosure of personal information contained within the documents would, in the
circumstances, constitute an unreasonable disclosure of personal information for the following reasons:
= the conditionally exempt personal information is not well known
« the conditionally exempt personal information is not available from publicly accessible sources
= the individual whose personal information is contained in the documents is identifiable
e release of this information would cause stress to the individual concerned
e no further public purpose would be achieved through the release of the personal information
= the information is current and has not lost its sensitivity through the passage of time
= the FOI Act does not control or restrict any subsequent use o.r dissemination of information released under

the FOI Act.

| have consulted with affected third parties regarding the disclosure of their personal information, and | have
considered any concerns raised by those individuals during the course of making my decision.

For the reasons outlined above, | have decided that the parts of the documents marked ‘s47F are conditionally
exempt from disclosure under section 47F of the FOI Act.

Where information is found to be conditionally exempt, | must give access to that information unless access at
this time would, on balance, be contrary to the public interest. | have addressed the public interest
considerations below,

4.5 Section 47G — Business information

Section 47G of the FOI Act provides that a document is conditionally exempt if its disclosure would disclose
information concerning a person in respect of his or her business or professional affairs or concerning the
husiness, commercial or financial affairs of an organisation or undertaking, in a case in which the disclosure of
the information:

(a)  would, or could reasonably be expected to, unreasonably affect that person adversely in respect
of his or her lawful business or professianal affairs or that organisation or undertaking in respect
of its lawful business, commercial or financial affairs; or

(b)  could reasonably be expected to prejudice the future supply of information to the Commonwealth
or an agency for the purpose of the administration of a law of the Commonwealth or of a Territory
or the administration of matters administered by an agency.

Business information

" Paragraph 6.184 of the FOI Guidelines states that the conditionally exempt information must have some
relevance to a person in respect of his or her business or professional affairs or to the business, commercial or
financial affairs of an organisation or undertaking.




Paragraph 6.192 of the FOI Guidelines further states that the use of the term ‘business or professional affairs’
distinguishes an individual’s personal or private affairs and an organisation’s internal affairs. The term ‘business
affairs’ has been interpreted to mean ‘the totality of the money-making affairs of an organisation or undertaking
as distinct from its private or internal affairs’.

Paragraph 6.194 of the FOI Guidelines states that ‘profession’ is not static, and is clearly intended to cover the
work activities of a person who is admitted to a recognised profession and who ordinarily offers professional
services to the public for a fee.

The part of the documents marked ‘s47G’ contain business affairs information that is relevant to the husiness,
commercial or financial affairs of an organisation or undertaking. This information is relevant to the profitability
and financial viability of an organisation or undertaking, and does not relate to its private or internal affairs.

As such, | am satisfied that this information is business information.
Prejudice future supply of information
Paragraphs 6.198-6.200 of the FOI Guidelines state:

6.198  This limb of the conditional exemption comprises two parts:

e a reasonable expectation of a reduction in the quantity or quality of business affairs
information to the government

e the reduction will prejudice the operations of the agency

6.199  There must be a reasonable likelihood that disclosure would result in a reduction in both the
quantity and quality of business information flowing to the government. In some cases,
disclosing the identity of the person providing the business information may be sufficient to
prejudice the future supply of information. Disclosure of the person’s identity may also be
conditionally exempt under s 47F (personal privacy). In these cases, consideration should be
given to whether the information may be disclosed without also disclosing the identity of the
person supplying the information.

6.200  Where the business information in question can be obtained compulsorily, or is required for
some benefit or grant, no claim of prejudice can be made. No prejudice will occur if the
information in issue is routine or administrative (that is, generated as a matter of practice).

Section 47G(2) of the FOI Act provides that section 47G(1) does not apply to trade secrets or other information
to which section 47 applies. Section 47G has not been applied to any information which | have previously
decided is exempt under section 47 of the FOI Act.

I have consulted with the affected third party regarding the relevant business affairs information, and in making
my decision, | have considered submissions made.

For the reasons outlined above, | decided that the parts of the documents marked ‘s47G’ is conditionally exempt
from disclosure under section 47G of the FOI Act.

Where information is found to be conditionally exempt, | must give access to that information unless access at
this time would, on balance, be contrary to the public interest. | have addressed the public interest
considerations below.




4.6 Publicinterest considerations

Pursuant to section 11A(5) of the FOI Act, | must give access to conditionally exempt information unless access
to that information at that time would, on balance, be contrary to the public interest. | have therefore
considered whether disclosure of the conditionally exempt information would be contrary to the public interest.

| note that paragraph 6.5 of the FOI Guidelines states that the public interest test is considered to be:

something that is of serious concern ar benefit to the public, not merely of individual interest

not something of interest to the public, but in the interest of the public

not a static concept, where it lies in a particular matter will often depend on a balancing of interests

necessarily broad and non-specific and could reasonably be expected to prejudice the early
developmental stages of forming opinion, advice and recommendations during deliberative processes
by creating an environment in which there is a chilling effect on the open consideration of all options
that have potential to be put forward

In making my decision, | have not taken into account any of the irrelevant factors set out in section 11B(4) of
the FOI Act, which are:

(a)

(b)

(c)

access to the conditionally exempt information could result in embarrassment to the
Commonwealth Government, or cause a loss of confidence in the Commonwealth Government

access to the conditionally exempt information could result in any person misinterpreting or
misunderstanding that information

the author of the document was (or is) of high seniority in the agency to which the request for
access to the document was made

could reasonably be expected to prejudice the protection of an individual’s right to personal privacy

Q

The Department is committed to complying with its obligations under the Privacy Act 1988, which
sets out standards and obligations that regulate how we must handle and manage personal
information. | consider it is firmly in the public interest that we uphold the rights of individuals to
their own privacy and meet our statutory obligations under the Privacy Act.

| note that the substance of the information that is relevant to your request has been released to
you and disclosure of the conditionally exempt personal information would not provide you with
any further insight into the workings of government beyond that substantive information.

could reasonably be expected to prejudice the Department’s ability to obtain confidential information

could reasonably be expected to prejudice an agency’s ability to obtain similar information in the
future.

Conclusion — disclosure is not in the public interest

For the reasons set out above, after weighing all publicinterest factors for and against disclosure, | have decided
that, on balance, disclosure of the conditionally exempt information would be contrary to the public interest.
| am satisfied that the benefit to the public resulting from disclosure of the conditionally exempt information is
outweighed by the benefit to the public of withholding that information.




5 Section 22 - deletion of irrelevant and/or exempt material

Section 22 of the FOI Act applies to documents containing irrelevant and/or exempt material and allows an
agency to delete such material from a document.

| decided that the documents captured by your request contain material which can reasonably be regarded as
irrelevant to your request. As such, an edited copy of those documents has been prepared in accordance with
section 22(1)(a)(ii) of the FOI Act. This information is marked ‘s22’ in the documents released to you.

The documents contain personal identifiers of public servants. When your request was acknowledged, we
notified you that personal information of public servants below the SES level and all email addresses, signatures
and direct telephone numbers would be considered irrelevant to the scope of your request unless you told us
that you were expressly seeking access to that information. On the basis that you did not notify us otherwise,
I decided this information is irrelevant to your request and it has been deleted under section 22 of the FOI Act
as outlined above.

6 Material taken into consideration

In making my decision, | had regard to the following:

* the terms of your request

» the content of the documents captured by your request
« the provisions of the FOI Act

» the guidelines issued by the Australian Information Commissioner under section 93A of the FOI Act (the FOI
Guidelines)

« advice from departmental officers with responsibility for the subject matter contained in the documents
captured by your request

» submissions from third parties consulted about documents which contain information concerning them

7 Legislative provisions

The FOI Act, including the provisions referred to in my decision, are available on the Federal Register of
Legislation website: www.legislation.gov.au/Series/C2004A02562.

8 Publication of material released under the FOI Act

Where | have decided to release documents to you, we may also publish the released material on our Disclosure
Log. We will not publish personal or business affairs information where it would be unreasonable to do so.

For your reference our Disclosure Log can be found here: www.infrastructure.gov.au/about-us/freedom-
information/freedom-information-disclosure-log.

9 Your review rights

Your review rights in relation to this decision are set out at ATTACHMENT B.




Further information

If you require further information regarding this decision, please contact the Department’s FOI Section

at FOl@infrastructure.gov.au.

Yours sincerely,

s22(1)(a)(ii)

Jim Wolfe

Assistant Secretary

International Aviation Branch

International Aviation, Technology & Services Division

Date: ) fSeptember 2023
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SCHEDULE OF DOCUMENTS FOI 24-032

ATTACHMENT A.

Doc Date of Description of document Decision on access Provision
document of FOI
Act
1. 28 Email from Turkish Airlines to the Partial access granted | s47F
November Department 545
2022 s47
522
Attachment A Partial access granted | s47F
s45
s47
2. 13 December | Email from the Department to Turkish Partial access granted | s47F
2022 Airlines 545
s47
522
Attachment A Partial access granted | s47F
s45
547
| s33
3, 14 December | Email from Turkish Airlines to the Partial access granted | s47F
2022 Department 545
- - s47
4, 14 December | Email from Turkish Airlines to the Partial access granted | s47F
2022 Department s45
s47
. _ s47G
5. 14 December | Email from the Department to Turkish Partial access granted | s47F
2022 Airlines s45
- S ) s47
6. 14 February | Email from the Department to Turkish Partial access granted | s47F
2023 Airlines s45
547
s33
— e - = o 522
7 15 February | Email from Turkish Airlines to the Partial access granted | s47F
2023 Department 522
545
- ‘ - - s47
8. 5 June 2023 Email from Turkish Airlines to the Access refused in full | s33
Department 545
— . — S N = — — 547
9. 15 June 2023 | Email from the Department to Turkish Access refused in full 533
Airlines 545
s47
10. | 3 July 2023 Email from Turkish Airlines to the Access refused in full s33
Department s45
sd7
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ATTACHMENT B.

YOUR REVIEW RIGHTS
If you are dissatisfied with my decision, you may apply for a review of it.

Internal review

You can request aninternal review within 30 days of receiving this decision. An internal review will be conducted
by a different departmental officer from the original decision-maker.

No particular form is required to apply for review although it will assist the Department if you are able to set
out the grounds on which you believe that the original decision should be changed.

Applications for internal review can be sent to FOl@infrastructure.gov.au

If you choose to seek an internal review, you will also have a right to apply for Information Commissioner review
(IC review) of the internal review decision once it has been provided to you if you remain dissatisfied with the

decision.
Information Commissioner review or complaint

You have the right to seek a review by the Information Commissioner of this decision.

An application for IC review must be made in writing to the Office of the Australian Information Commissioner
(OAIC) within 60 days of the decision.

If you are not satisfied with the way we have handled your FOI request, you can lodge a complaint with the
OAIC. However, the OAIC suggests that complaints are made to the agency in the first instance.

More information about the Information Commissioner reviews and complaints is available on the OAIC website
here: www.oaic.gov.au/freedom-of-information/foi-review-process.
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FOI 25-114 - Document 114

Australian Government

Department of Infrastructure,
Transport, Regional Development,
Communications and the Arts

Our reference: FOI 24-034

s22(1)(a)(i)

Dear ?__2\2(1)(&)

Decision on your Freedom of Information Request

| refer to your request of 26 July 2023, to the Department of Infrastructure, Transport, Regional Development,
Communications and the Arts (the Department), seeking access to documents under the Freedom of
Information Act 1982 (FOI Act).

1 Your request
You requested access to:

The reasons behind the decision to refuse Qatar Airways additional landing rights into Australian capital
cities.

In particular:
e Finalised briefing notes to the Minister on this issue
e Requests from the Minister and/or her office to the Department on this issue
Correspondence to the Minister and/or the Department from Qantas on the Qatar application
e Requests for meetings from Qantas with the Department and/or the Minister/Minister's staff

on the Qatar application
e Records of meetings held with Qantas by the Minister/Minister's staff and/or the department

on the Qatar application.

2 Authority to make decision

| am authorised by the Secretary to make decisions in relation to Freedom of Information requests under
section 23(1) of the FOI Act.

3 Decision

| have identified four documents that are relevant to your request. These documents were in the possession of
the Department when your request was received.

| have decided to:

¢ grant full access to relevant information in two documents

« refuse access to two documents

GPO Box 594, Canberra ACT 2601, Australia
1800 075 001 * infrastructure.gov.au | arts.gov.au




A schedule setting out the documents relevant to your request, with my decision in relation to this document,
is at ATTACHMENT A.

4 Finding of facts and reasons for decision

My findings of fact and reasons for deciding that exemptions apply to the documents relevant to your request
are set out below.

4.1 Section 33 —~ Documents affecting international relations

Section 33(a)(iii) of the FOI Act provides that a document is exempt from disclosure if disclosure of the
‘document would, or could reasonably be expected to, cause damage to the international relations of the
Commonwealth.

Paragraph 5.36 of the FOI Guidelines relevantly provides:

The phrase ‘international relations’ has been interpreted as meaning the ahility of the Australian
Government to maintain good working relations with other governments and international organisations
and to protect the flow of confidential information between them. The exemption is not confined to
relations at the former diplomatic or ministerial level, It also covers relations between Australian
Government agencies and agencies of other countries.

The information marked ‘s33(a)(iii)’ in the document relate to relations between the Commonwealth and Qatar.
| am satisfied that there is a reasonable expectation that the release of certain material in the document would
disclose information about international relations with Qatar. This includes information in relation to your
request,

I am also satisfied that there is a reasonable expectation of damage to the international relations of the
Commonwealth. If this information were made publicly available, it would have the capacity to prejudice or
undermine the Australian Government’s relations with Qatar. Moreover, disclosure could also potentially
prejudice the flow of confidential information between the Commonwealth and other countries that would
reflect an undermining of trust between parties.

For the reasons set out above, | decided that the document marked ‘s33(a)(iii)’ in the schedule are exempt
under section 33(a)(iii) of the FOI Act.

4.2 Section 45 - Documents containing material obtained in confidence

Section 45 of the FOI Act provides that a document is an exempt document if its disclosure would found an
action by a person for breach of confidence.

Paragraph 5.159 of the FOI Guidelines states that to found an action for breach of confidence, the following five
criteria must be satisfied in relation to the information:

= it must be specifically identified

« it must have the necessary quality of confidentiality

= it must have been communicated and received on the basis of a mutual understanding of confidence

* it must have been disclosed or threatened to be disclosed, without authority

¢ unauthorised disclosure of the information has or will cause detriment

I am satisfied that the document marked ‘s45’ in the schedule consist of information:

« that is specifically identified within the documents as being confidential in nature




¢ that has the quality of confidentiality, is only known to a limited group and is not common knowledge nor in
the public domain

* that was communicated and received on the basis of mutual understanding of confidence, and that this
mutual understanding exists at the time of the communication

= in circumstances in which disclosure of the information will be without the authority of the affected third
party, and

¢ in circumstances where disclosure of the information would cause detriment to the party who provided the
confidential information to the Department. The detriment in this instance would involve:

o financial loss
o  exposure to ridicule or

o public criticism to the affected third party.

For the reasons outlined above, | have decided that the document marked ‘s45’ in the schedule is exempt from
disclosure under section 45 of the FOI Act.

4.3 Section 47C - Deliberative processes

Section 47C of the FOI Act provides that a document is conditionally exempt if its disclosure would disclose
matter (deliberative matter) in the nature of, or relating to, opinion, advice or recommendation obtained,
prepared or recorded, or consultation or deliberation that has taken place, in the course of, or for the purposes
of, the deliberative processes involved in the functions of an agency; or a Minister; or the Government of the
Commonwealth.

Deliberative process

Paragraph 6.58 of the FOI Guidelines states that deliberative process involves the exercise of judgement in
developing and making a selection from different options:

The action of deliberating, in common understanding, involves the weighing up or evaluation of the
competing arguments or considerations that may have a bearing upon one’s course of action. In short,
the deliberative processes involved in the functions of an agency are its thinking processes — the
processes of reflection, for example, upon the wisdom and expediency of a proposal, a particular decision
or a course of action.

Paragraph 6.59 of the FOI Guidelines states that the ‘deliberative process’ generally refers to the process of
weighing up or evaluating competing arguments or considerations or to thinking processes — the process of
reflection, for example, upon the wisdom and expediency of a proposal, a particular decision or a course of
action.

Deliberative matter

Paragraph 6.63 of the FOI Guidelines states that ‘deliberative matter’ is a shorthand term for ‘opinion, advice
and recommendation’ and ‘consultation and deliberation’ that is recorded or reflected in a document. There is
no reason generally to limit the ordinary meanings given to the words ‘opinion, advice or recommendation,
consultation or deliberation’.

| am satisfied that the document marked ‘s47C’ in the schedule contain material that meets the criteria of
deliberative matter, and that this material forms part of a deliberative process. The document set out the
weighing up and evaluation of competing arguments, and can be characterised as the thinking process of the
Department or the process of reflection upon the wisdom and expediency of a particular proposal.




For the reasons outlined above, | decided that the document marked ‘s47C" in the schedule is conditionally
exempt from disclosure under section 47C of the FOI Act.

Where information is found to be conditionally exempt, | must give access to that information unless access at
this time would, on balance, be contrary to the public interest. | have addressed the public interest
considerations below.

4.4 Publicinterest considerations

Pursuant to section 11A(5) of the FOI Act, | must give access to conditionally exempt information unless access
to that information at that time would, on balance, be contrary to the public interest. | have therefore
considered whether disclosure of the conditionally exempt information would be contrary to the public interest.
| note that paragraph 6.5 of the FOI Guidelines states that the public interest test is considered to be:

* something that is of serious concern or benefit to the public, not merely of individual interest

= not something of interest to the public, but in the interest of the public

* not a static concept, where it lies in a particular matter will often depend on a balancing of interests

» necessarily broad and non-specific and

= relates to matters of common concern or relevance to all members of the public, or a substantial
section of the public.

Factors favouring disclosure
Section 11B of the FOI Act provides that factors favouring access to conditionally exempt information in the
public interest include whether access to that information would do any of the following:

« promote the objects of the FOI Act (including all matters set out in sections 3 and 3A)

¢ inform debate on a matter of public importance

= promote effective oversight of public expenditure

¢ allow a person to access his or her own personal information.

Having regard to the above, | consider that disclosure of the conditionally exempt information at this time:

» would provide access to documents held by an agency of the Commonwealth which would promote
the objects of the FOI Act by providing the Australian community with access to information held by
the Australian Government.

« would inform debate on a matter of public importance
= would not promote effective oversight of public expenditure

= would not allow you access to your own personal information.

Factors weighing against disclosure

| consider that the following factors weigh against disclosure of the conditionally exempt information at this
time, on the basis that disclosure:

« could reasonably be expected to prejudice the early developmental stages of forming opinion, advice
and recommendations during deliberative processes by creating an environment in which there is an
adverse effect on the open consideration of all options that have potential to be put forward




In making my decision, | have not taken into account any of the irrelevant factors set out in section 11B(4) of
the FOI Act, which are:

(a) access to the conditionally exempt information could result in embarrassment to the
Commonwealth Government, or cause a loss of confidence in the Commonwealth Government

(b)  access to the conditionally exempt information could result in any person misinterpreting or
misunderstanding that information

(c)  the author of the document was (or is) of high seniority in the agency to which the request for
access to the document was made

(d)  access to the conditionally exempt information could result in confusion or unnecessary debate.
Conclusion - disclosure is not in the public interest

For the reasons set out above, after weighing all public interest factors for and against disclosure, | decided
that, on balance, disclosure of the conditionally exempt information would be contrary to the public interest. |
am satisfied that the benefit to the public resulting from disclosure of the conditionally exempt information is
outweighed by the benefit to the public of withholding that information.

4.5 Section 22 - deletion of irrelevant and/or exempt material

Section 22 of the FOI Act applies to documents containing irrelevant and/or exempt material and allows an
agency to delete such material from a document.

| decided that the documents captured by your request contain material which can reasonably be regarded as
irrelevant to your request. As such, an edited copy of those documents has been prepared in accordance with
section 22(1)(a)(ii) of the FOI Act. This information is marked ‘s22’ in the documents released to you.

The documents contain personal identifiers of public servants. When your request was acknowledged, we
notified you that personal information of public servants below the SES level and all email addresses, signatures
and direct telephone numbers would be considered irrelevant to the scope of your request unless you told us
that you were expressly seeking access to that information. On the basis that you did not notify us otherwise,
| decided this information is irrelevant to vour request and it has been deleted under section 22 of the FOI Act
as outlined abave.

5 Material taken into consideration

In making my decision, | had regard to the following:

s the terms of your request

= the content of the documents captured by your request
e the provisions of the FOI Act

= the guidelinesissued by the Australian Information Commissioner under section 93A of the FOI Act (the FOI
Guidelines)

¢ advice from departmental officers with responsibility for the subject matter contained in the documents
captured by your request

= submissions from third parties consulted about documents which contain information concerning them




6 Legislative provisions

The FOI Act, including the provisions referred to in my decision, are available on the Federal Register of
Legislation website: www.legislation.gov.au/Series/C2004A02562.

7 Your review rights

Your review rights in relation to this decision are set out at ATTACHMENT B.

8 Publication of material released under the FOI Act

Where | have decided to release documents to you, we may also publish the released material on our Disclosure
Log. We will not publish personal or business affairs information where it would be unreasonable to do so.

For your reference our Disclosure Log can be found here: www.infrastructure.gov.au/about-us/freedom-
information/freedom-information-disclosure-log.

Further information

If you require further information regarding this decision, please contact the Department’s FOI Section
at FOl@infrastructure.gov.au.

Yours sincerely

$22(1)(a)(ii)

Jim Wolfe

Assistant Secretary

International Aviation Branch

International Aviation, Technology & Services Division

ate: eptember
D .?}"S ptember 2023




SCHEDULE OF DOCUMENTS FOI 24-034

Doc

Date of

document

Description of document

ATTACHMENT A.

Decision on access

Provision

| of FOI

Act

1: 4 January Ministerial Submission 13 Access refused in full 533
2023 s47C
2 14 July 2023 | Email from Department to Minister 2 Access granted in full * | s22
Office to relevant
Subject: RE: Draft Letter to Qatar Civil information
Aviation Authority
3. 14 July 2023 | Email from Minister Office to 4 Access granted in full | s22
Department to relevant
Subject: Re: Draft Letter to Qatar Civil information
Aviation Authority
4, 14 October Email from Qantas to the Department | 5 Access refused in full 545
2022




ATTACHMENT B.

YOUR REVIEW RIGHTS

If you are dissatisfied with my decision, you may apply for a review of it.
Internal review

You can request an internal review within 30 days of receiving this decision. An internal review will be conducted
by a different departmental officer from the original decision-maker.

No particular form is required to apply for review although it will assist the Department if you are able to set
out the grounds on which you believe that the original decision should be changed.

Applications for internal review can be sent to FOI@infrastructure.gov.au

If you choose to seek an internal review, you will also have a right to apply for Information Commissioner review
(IC review) of the internal review decision once it has been provided to you if you remain dissatisfied with the
decision.

Information Commissioner review or complaint
You have the right to seek a review by the Information Commissioner of this decision.

An application for IC review must be made in writing to the Office of the Australian Information Commissioner
(OAIC) within 60 days of the decision.

If you are not satisfied with the way we have handled your FOI request, you can lodge a complaint with the
OAIC. However, the OAIC suggests that complaints are made to the agency in the first instance.

More information about the Information Commissioner reviews and complaints is available on the OAIC website
here: www.oaic.gov.au/freedom-of-information/foi-review-process.




FOI 25-114 - Document 118

Our reference: FOI 24-066

$22(1)(@)(ii)

Dearigz(l)(a)

Decision on your Freedom of Information Request
| refer to your request of 22 August 2023, to the Department of Infrastructure, Transport, Regional

Development, Communications and the Arts (the Department), seeking access to documents under the
Freedom of Information Act 1982 (FOI Act).

1 Your request

You requested access to:

The final report produced by the independent Strategic Review of the federal Infrastructure
Investment Program, completed by Clare Gardiner-Barnes, Reece Waldock and Mike Mrdak.

The time frame for this search is for documents created between June 1 to August 22, 2023. Minister
Catherine King has received a copy of this report.

2 Authority to make decision

| am authorised by the Secretary to make decisions in relation to Freedom of Information requests under
section 23(1) of the FOI Act.

3 Decision

| have identified one document that is relevant to your request. This document was in the possession of the
Department when your request was received.

| have decided to refuse access to one document.

4 Finding of facts and reasons for decision

My findings of fact and reasons for deciding that exemption apply to the document relevant to your request
are set out below.

GPO Box 594, Canberra ACT 2601, Australia
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4.1 Section 47C - Deliberative processes

Section 47C of the FOI Act provides that a document is conditionally exempt if its disclosure would disclose
matter (deliberative matter) in the nature of, or relating to, opinion, advice or recommendation obtained,
prepared or recorded, or consultation or deliberation that has taken place, in the course of, or for the purposes
of, the deliberative processes involved in the functions of an agency; or a Minister; or the Government of the
Commonwealth.

Deliberative process

Paragraph 6.58 of the FOI Guidelines states that deliberative process involves the exercise of judgement in
developing and making a selection from different options:

The action of deliberating, in common understanding, involves the weighing up or evaluation of the
competing arguments or considerations that may have a bearing upon one’s course of action. In short,
the deliberative processes involved in the functions of an agency are its thinking processes — the
processes of reflection, for example, upon the wisdom and expediency of a proposal, a particular decision
or a course of action.

Paragraph 6.59 of the FOI Guidelines states that the ‘deliberative process’ generally refers to the process of
weighing up or evaluating competing arguments or considerations or to thinking processes — the process of
reflection, for example, upon the wisdom and expediency of a proposal, a particular decision or a course of
action.

Deliberative matter

Paragraph 6.63 of the FOI Guidelines states that ‘deliberative matter’ is a shorthand term for ‘opinion, advice
and recommendation’ and ‘consultation and deliberation’ that is recorded or reflected in a document. There is
no reason generally to limit the ordinary meanings given to the words ‘opinion, advice or recommendation,
consultation or deliberation’.

| am satisfied that the document marked ‘s47C’ contains material that meets the criteria of deliberative matter,
and that this material forms part of a deliberative process. The document sets out opinions, advice and
recommendations from the independent reviewers, obtained in the course of deliberative processes in the
functions of the Department, the Minister for Infrastructure, Transport, Regional Development and Local
Government, and the Australian Government.

For the reasons outlined above, | decided that the document marked ‘s47C’ is conditionally exempt from
disclosure under section 47C of the FOI Act.

Where information is found to be conditionally exempt, | must give access to that information unless access at
this time would, on balance, be contrary to the public interest. | have addressed the public interest
considerations below.

4.2 Public interest considerations

Pursuant to section 11A(5) of the FOI Act, | must give access to conditionally exempt information unless access
to that information at that time would, on balance, be contrary to the public interest. | have therefore
considered whether disclosure of the conditionally exempt information would be contrary to the public interest.
| note that paragraph 6.5 of the FOI Guidelines states that the public interest test is considered to be:

¢ something that is of serious concern or benefit to the public, not merely of individual interest

¢ not something of interest to the public, but in the interest of the public



¢ not a static concept, where it lies in a particular matter will often depend on a balancing of interests

¢ necessarily broad and non-specific and
¢ relates to matters of common concern or relevance to all members of the public, or a substantial
section of the public.

Factors favouring disclosure
Section 11B of the FOI Act provides that factors favouring access to conditionally exempt information in the
public interest include whether access to that information would do any of the following:

e promote the objects of the FOI Act (including all matters set out in sections 3 and 3A)

¢ inform debate on a matter of public importance

¢ promote effective oversight of public expenditure

¢ allow a person to access his or her own personal information.

Having regard to the above, | consider that disclosure of the conditionally exempt information at this time:

¢ would provide access to documents held by an agency of the Commonwealth which would promote
the objects of the FOI Act by providing the Australian community with access to information held by
the Australian Government.

¢ would inform debate on a matter of public importance
¢ would not promote effective oversight of public expenditure

¢ would not allow you access to your own personal information.
Factors weighing against disclosure

| consider that the following factors weigh against disclosure of the conditionally exempt information at this
time, on the basis that disclosure:

¢ could reasonably be expected to prejudice the early developmental stages of forming opinion, advice
and recommendations during deliberative processes by creating an environment in which there is a
detrimental effect on the open consideration of all options that have potential to be put forward.

In making my decision, | have not taken into account any of the irrelevant factors set out in section 11B(4) of
the FOI Act, which are:

(a) access to the conditionally exempt information could result in embarrassment to the
Commonwealth Government, or cause a loss of confidence in the Commonwealth Government

(b)  access to the conditionally exempt information could result in any person misinterpreting or
misunderstanding that information

(c)  the author of the document was (or is) of high seniority in the agency to which the request for
access to the document was made

(d)  access to the conditionally exempt information could result in confusion or unnecessary debate.
Conclusion — disclosure is not in the public interest

For the reasons set out above, after weighing all public interest factors for and against disclosure, | decided
that, on balance, disclosure of the conditionally exempt information would be contrary to the public interest. |



am satisfied that the benefit to the public resulting from disclosure of the conditionally exempt information is
outweighed by the benefit to the public of withholding that information.

5 Material taken into consideration

In making my decision, | had regard to the following:

¢ the terms of your request

¢ the content of the documents captured by your request
¢ the provisions of the FOI Act

¢ the guidelines issued by the Australian Information Commissioner under section 93A of the FOI Act (the FOI
Guidelines)

¢ advice from departmental officers with responsibility for the subject matter contained in the documents
captured by your request

6 Legislative provisions

The FOI Act, including the provisions referred to in my decision, are available on the Federal Register of
Legislation website: www.legislation.gov.au/Series/C2004A02562.

7 Your review rights
Your review rights in relation to this decision are set out at ATTACHMENT A.
Further information

If you require further information regarding this decision, please contact the Department’s FOI Section
at FOl@infrastructure.gov.au.

Yours sincerely

s22(1)(a)(ii)

Robyn Legg

Assistant Secretary

Infrastructure Investment Program Review
Land Transport Infrastructure Division

Date: 19 September 2023



ATTACHMENT A.

YOUR REVIEW RIGHTS
If you are dissatisfied with my decision, you may apply for a review of it.
Internal review

You can request an internal review within 30 days of receiving this decision. An internal review will be conducted
by a different departmental officer from the original decision-maker.

No particular form is required to apply for review although it will assist the Department if you are able to set
out the grounds on which you believe that the original decision should be changed.

Applications for internal review can be sent to FOl@infrastructure.gov.au

If you choose to seek an internal review, you will also have a right to apply for Information Commissioner review
(IC review) of the internal review decision once it has been provided to you if you remain dissatisfied with the
decision.

Information Commissioner review or complaint

You have the right to seek a review by the Information Commissioner of this decision.

An application for IC review must be made in writing to the Office of the Australian Information Commissioner
(OAIC) within 60 days of the decision.

If you are not satisfied with the way we have handled your FOI request, you can lodge a complaint with the
OAIC. However, the OAIC suggests that complaints are made to the agency in the first instance.

More information about the Information Commissioner reviews and complaints is available on the OAIC website
here: www.oaic.gov.au/freedom-of-information/foi-review-process.




FOI 25-114 - Document 119

Department of Infrastructure,
Transport, Regional Development,
Communications and the Arts

Our reference: FOI 24-017

s22(1)(a)(ii)

Dear$22(1)(a)(ii)

Decision on your Freedom of Information Request

| refer to your request of 20 July 2023, to the Department of Infrastructure, Transport, Regional Development,
Communications and the Arts (the Department), seeking access to documents under the Freedom of

Information Act 1982 (FOI Act).

1 Your request

You requested access to:

“Documents as defined below, dated between 1 June 2022 and 18 July 2023 held by the Department
relating to the request from Qatar Airways for additional air routes in Australia:

A) Copies of correspondence including emails between Qatar Airways and the Department of
Infrastructure, Transport, Regional Development, Communications and the Arts (the Department);
B) Copies of correspondence between Qatar Airways and the Minister for Infrastructure, Transport,
Regional Development and Local Government (the Minister);

C) Copies of briefings from the Department to the Minister;

D) Copies of any instructions from the Minister or the Minister's office to the Department;

E) Correspondence between the Minister and the Minister for Trade and Tourism;”

2 Authority to make decision

| am authorised by the Secretary to make decisions in relation to Freedom of Information requests under
section 23(1) of the FOI Act.

3 Decision

I have identified four documents that are relevant to your request. These documents were in the possession of
the Department when your request was received.

GPO Box 594, Canberra ACT 2601, Australia
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| have decided to:
e grant access in full to relevant information in two documents
o refuse access to two documents

A schedule setting out the documents relevant to your request, with my decision in relation to those
documents, is at ATTACHMENT A.

4 Finding of facts and reasons for decision

My findings of fact and reasons for deciding that exemptions apply to the documents relevant to your request
are set out below.

4.1 Section 33 — Documents affecting international relations

Section 33(a)(iii) of the FOI Act provides that a document is exempt from disclosure if disclosure of the
document would, or could reasonably be expected to, cause damage to the international relations of the
Commonwealth.

Paragraph 5.36 of the FOI Guidelines relevantly provides:

The phrase ‘international relations’ has been interpreted as meaning the ability of the Australian
Government to maintain good working relations with other governments and international organisations
and to protect the flow of confidential information between them. The exemption is not confined to
relations at the former diplomatic or ministerial level. It also covers relations between Australian
Government agencies and agencies of other countries.

The information marked ‘s33(a)(iii)’ in the documents relate to relations between the Commonwealth and
Qatar. | am satisfied that there is a reasonable expectation that the release of certain material in the documents
would disclose information about international relations with Qatar.

| am also satisfied that there is a reasonable expectation of damage to the international relations of the
Commonwealth. If this information were made publicly available, it would have the capacity to prejudice or
undermine the Australian Government’s relations with Qatar. Moreover, disclosure could also potentially
prejudice the flow of confidential information between the Commonwealth and other countries that would
reflect an undermining of trust between parties.

For the reasons set out above, | decided that the information contained in documents marked ‘s33(a)(iii)’ in the
schedule are exempt under section 33(a)(iii) of the FOI Act.

4.2 Section 45 - Documents containing material obtained in confidence

Section 45 of the FOI Act provides that a document is an exempt document if its disclosure would found an
action by a person for breach of confidence.

Paragraph 5.159 of the FOI Guidelines states that to found an action for breach of confidence, the following five
criteria must be satisfied in relation to the information:

e it must be specifically identified

e it must have the necessary quality of confidentiality

e it must have been communicated and received on the basis of a mutual understanding of confidence

e it must have been disclosed or threatened to be disclosed, without authority




e unauthorised disclosure of the information has or will cause detriment

| am satisfied that the documents marked ‘s45’ in the schedule consist of information:
e that is specifically identified within the documents as being confidential in nature

o that has the quality of confidentiality, is only known to a limited group and is not common knowledge nor in
the public domain

e that was communicated and received on the basis of mutual understanding of confidence, and that this
mutual understanding exists at the time of the communication

e in circumstances in which disclosure of the information will be without the authority of the affected third
party, and

e in circumstances where disclosure of the information would cause detriment to the party who provided the
confidential information to the Department. The detriment in this instance would involve:

o financial loss
o  exposure to ridicule or

o  public criticism to the affected third party.

For the reasons outlined above, | have decided that the documents marked ‘s45" in the schedule are exempt
from disclosure under section 45 of the FOI Act.

4.3 Section 47C - Deliberative processes

Section 47C of the FOI Act provides that a document is conditionally exempt if its disclosure would disclose
matter (deliberative matter) in the nature of, or relating to, opinion, advice or recommendation obtained,
prepared or recorded, or consultation or deliberation that has taken place, in the course of, or for the purposes
of, the deliberative processes involved in the functions of an agency; or a Minister; or the Government of the
Commonwealth.

Deliberative process

Paragraph 6.58 of the FOI Guidelines states that deliberative process involves the exercise of judgement in
developing and making a selection from different options:

The action of deliberating, in common understanding, involves the weighing up or evaluation of the
competing arguments or considerations that may have a bearing upon one’s course of action. In short,
the deliberative processes involved in the functions of an agency are its thinking processes — the
processes of reflection, for example, upon the wisdom and expediency of a proposal, a particular decision
or a course of action.

Paragraph 6.59 of the FOI Guidelines states that the ‘deliberative process’ generally refers to the process of
weighing up or evaluating competing arguments or considerations or to thinking processes — the process of
reflection, for example, upon the wisdom and expediency of a proposal, a particular decision or a course of
action.

Deliberative matter

Paragraph 6.63 of the FOI Guidelines states that ‘deliberative matter’ is a shorthand term for ‘opinion, advice
and recommendation’ and ‘consultation and deliberation’ that is recorded or reflected in a document. There is
no reason generally to limit the ordinary meanings given to the words ‘opinion, advice or recommendation,
consultation or deliberation’.




| am satisfied that the documents marked ‘s47C’ in the schedule contain material that meets the criteria of
deliberative matter, and that this material forms part of a deliberative process. The documents set out the
weighing up and evaluation of competing arguments, and can be characterised as the thinking process of the
Department or the process of reflection upon the wisdom and expediency of a particular proposal.

For the reasons outlined above, | decided that the documents marked ‘s47C’ in the schedule are conditionally
exempt from disclosure under section 47C of the FOI Act.

Where information is found to be conditionally exempt, | must give access to that information unless access at
this time would, on balance, be contrary to the public interest. | have addressed the public interest
considerations below.

4.4 Publicinterest considerations

Pursuant to section 11A(5) of the FOI Act, | must give access to conditionally exempt information unless access
to that information at that time would, on balance, be contrary to the public interest. | have therefore
considered whether disclosure of the conditionally exempt information would be contrary to the public interest.
| note that paragraph 6.5 of the FOI Guidelines states that the public interest test is considered to be:

e something that is of serious concern or benefit to the public, not merely of individual interest

e not something of interest to the public, but in the interest of the public

e not a static concept, where it lies in a particular matter will often depend on a balancing of interests

e necessarily broad and non-specific and

e relates to matters of common concern or relevance to all members of the public, or a substantial
section of the public.

Factors favouring disclosure
Section 11B of the FOI Act provides that factors favouring access to conditionally exempt information in the
public interest include whether access to that information would do any of the following:

e promote the objects of the FOI Act (including all matters set out in sections 3 and 3A)

¢ inform debate on a matter of public importance

e promote effective oversight of public expenditure

e allow a person to access his or her own personal information.

Having regard to the abbve, | consider that disclosure of the conditionally exempt information at this time:

e would provide access to documents held by an agency of the Commonwealth which would promote
the objects of the FOI Act by providing the Australian community with access to information held by
the Australian Government.

e would inform debate on a matter of public importance
e would not promote effective oversight of public expenditure

e would not allow you access to your own personal information.

Factors weighing against disclosure

| consider that the following factors weigh against disclosure of the conditionally exempt information at this
time, on the basis that disclosure:




e could reasonably be expected to prejudice the early developmental stages of forming opinion, advice
and recommendations during deliberative processes by creating an environment in which there is a
detrimental effect on the open consideration of all options that have potential to be put forward

e could reasonably be expected to prejudice the effectiveness of testing or auditing procedures

In making my decision, | have not taken into account any of the irrelevant factors set out in section 11B(4) of
the FOI Act, which are:

(a) access to the conditionally exempt information could result in embarrassment to the
Commonwealth Government, or cause a loss of confidence in the Commonwealth Government

(b)  access to the conditionally exempt information could result in any person misinterpreting or
misunderstanding that information

(c)  the author of the document was (or is) of high seniority in the agency to which the request for
access to the document was made

(d)  access to the conditionally exempt information could result in confusion or unnecessary debate.
Conclusion — disclosure is not in the public interest

For the reasons set out above, after weighing all public interest factors for and against disclosure, | decided
that, on balance, disclosure of the conditionally exempt information would be contrary to the public interest. |
am satisfied that the benefit to the public resulting from disclosure of the conditionally exempt information is
outweighed by the benefit to the public of withholding that information.

4.5 Section 22 — deletion of irrelevant and/or exempt material

Section 22 of the FOI Act applies to documents containing irrelevant and/or exempt material and allows an
agency to delete such material from a document.

The documents contain personal identifiers of public servants. When your request was acknowledged, we
notified you that personal information of public servants below the SES level and all email addresses, signatures
and direct telephone numbers would be considered irrelevant to the scope of your request unless you told us
that you were expressly seeking access to that information. On the basis that you did not notify us otherwise,
| decided this information is irrelevant to your request and it has been deleted under section 22 of the FOI Act
as outlined above.

5 Material taken into consideration

In making my decision, | had regard to the following:

° the terms of your request

e the content of the documents captured by your request
e the provisions of the FOI Act

o the guidelines issued by the Australian Information Commissioner under section 93A of the FOI Act (the FOI
Guidelines)

e advice from departmental officers with responsibility for the subject matter contained in the documents
captured by your request

e submissions from third parties consulted about documents which contain information concerning them
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6 Legislative provisions

The FOI Act, including the provisions referred to in my decision, are available on the Federal Register of
Legislation website: www.legislation.gov.au/Series/C2004A02562.

7 Your review rights

Your review rights in relation to this decision are set out at ATTACHMENT B.

8 Publication of material released under the FOI Act

Where | have decided to release documents to you, we may also publish the released material on our Disclosure
Log. We will not publish personal or business affairs information where it would be unreasonable to do so.

For your reference our Disclosure Log can be found here: www.infrastructure.gov.au/about-us/freedom-
information/freedom-information-disclosure-log.

Further information

If you require further information regarding this decision, please contact the Department’s FOI Section
at FOl@infrastructure.gov.au.

Yours sincerely

s22(1)(a)(ii)

Jim Wolte

Assistant Secretary

International Aviation Branch

International Aviation Technology & Service Division

Date:j I September 2023




SCHEDULE OF DOCUMENTS FOI 24-017

Doc

Date of

document

4 January

Description of document

ATTACHMENT A.

Decision on access

Provision
of FOI
Act

1. Ministerial Submission MS23-001858 | 13 Access refused in full s33(a)(iii)
2023 s45
s47C
2. 14 July 2023 Email from Department to Minister 2 Access granted in full s22
Office to relevant
Subject: RE: Draft Letter to Qatar information
Civil Aviation Authority
3. 14 July 2023 Email from Minister Office to 4 Access granted in full s22
Department to relevant
Subject: Re: Draft Letter to Qatar information
Civil Aviation Authority
Attachment A - International 2 Access granted in full s22
Aviation — KEY POINTS to relevant
information
4, 17 November | Ministerial Submission MS22-002057 | 10 Access refused in full s33(a)(iii)
2022 s45
s47C




ATTACHMENT B.

YOUR REVIEW RIGHTS
If you are dissatisfied with my decision, you may apply for a review of it.
Internal review

You can request an internal review within 30 days of receiving this decision. An internal review will be conducted
by a different departmental officer from the original decision-maker.

No particular form is required to apply for review although it will assist the Department if you are able to set
out the grounds on which you believe that the original decision should be changed.

Applications for internal review can be sent to FOl@infrastructure.gov.au

If you choose to seek an internal review, you will also have a right to apply for Information Commissioner review
(IC review) of the internal review decision once it has been provided to you if you remain dissatisfied with the
decision.

Information Commissioner review or complaint
You have the right to seek a review by the Information Commissioner of this decision.

An application for IC review must be made in writing to the Office of the Australian Information Commissioner
(OAIC) within 60 days of the decision.

If you are not satisfied with the way we have handled your FOI request, you can lodge a complaint with the
OAIC. However, the OAIC suggests that complaints are made to the agency in the first instance.

More information about the Information Commissioner reviews and complaints is available on the OAIC website
here: www.oaic.gov.au/freedom-of-information/foi-review-process.




FOI 25-114 - Document 120

Australian Government

Department of Infrastructure,
Transport, Regional Development,
Communications and the Arts

Our reference: FOI 24-010

$22(1)(a)(i)

Dear S22(1)(@)()

Decision on your Freedom of Information Request

I refer to your request of 13 July 2023, to the Department of Infrastructure, Transport, Regional Development,
Communications and the Arts (the Department), seeking access to documents under the Freedom of
Information Act 1982 (FOI Act).

1 Your request

You requested access to:

1. Submissions, briefing or other correspondence provided to the Minister for Infrastructure, Transport,
Regional Development and Local Government, the Hon Catherine King MP, that relate to the McKoy
Street and Hume Freeway Intersection Upgrade project in Wodonga, Victoria (the project);

2. Internal assessments, evaluations or reviews of the project undertaken by the Department since 1
June 2022;

3. The business case for the project (if more than one draft or version, the most recent draft or final
version);

4. Briefing prepared by the Department for Senate Estimates Committee hearings in May 2023 that
relates to the project;

5. Any correspondence relating to the project sent by Minister King and/or the Department to the
Victorian Government since 1 June 2022

2 Authority to make decision

I am authorised by the Secretary to make decisions in relation to Freedom of Information requests under
section 23(1) of the FOI Act.

3 Decision

| have identified 9 documents that are relevant to your request. These documents were in the possession of
the Department when your request was received.

GPO Box 594, Canberra ACT 2601, Australia
1800 075 001 « infrastructure.gov.au | arts.gov.au




| have decided to:

e grant access in full to relevant information in one document
e grant partial access to two documents
e refuse access to six documents

A schedule setting out the documents relevant to your request, with my decision in relation to those
documents, is at ATTACHMENT A.

4 Finding of facts and reasons for decision

My findings of fact and reasons for deciding that exemptions apply to the documents relevant to yoUr request
are set out below.

4.1 Section 47B - Documents affecting Commonwealth-State relations
Section 47B of the FOI Act provides that a document is conditionally exempt if disclosure:

(a) would, or could reasonably be expected to, cause damage to relations between the
Commonwealth and a State; or

(b)  would divulge information or matter communicated in confidence by or on behalf of the
Government of a State or an authority of a State, to the Government of the Commonwealth, to an
authority of the Commonwealth or to a person receiving the communication on behalf of the
Commonwealth or of an authority of the Commonwealth. '

Paragraph 6.31 of the FOI Guidelines states that a document does not have to have been supplied or written
by the Commonwealth, a State agency or a State authority to fall within this exemption. The content of the
document (and potentially the reason or circumstances why the document was created) is the deciding factor,
rather than the originator’s identity. It is also not a relevant consideration that all the parties referred to in the
document are aware of the document or of the reference to the particular agency.

Paragraphs 6.33-6.35 of the FOI Guidelines also state:

6.33 Disclosure of the document may cause damage by, for example:

e interrupting or creating difficulty in negotiations or discussions that are underway,
including in the development of joint or parallel policy

e adversely affecting the administration of a continuing Commonwealth-State project
e  substantially impairing (but not merely modifying) Commonwealth-State programs

e adversely affecting the continued level of trust or co-operation in existing inter-office
relationships

e  impairing or prejudicing the flow of information to and from the Commonwealth
6.34 Decision makers may also need to consider future working relationships where disclosure may, for
example:
e impair or prejudice the future flow of information
e adversely affect Commonwealth-State police operations or investigations

e adversely affect the development of future Commonwealth-State projects




6.35 The potential damage need not be quantified,https://www.oaic.gov.au/freedom-of-

information/foi-guidelines/part-6-conditional-exemptions - ftn28 but the effect on relations
arising from the disclosure must be adverse.

Consultation with a State or Territory

_In making my decision, | consulted with the relevant State and | took into account any concerns raised by the
relevant State.

For the reasons outlined above, | decided that the documents marked ‘s47B’ in the schedule are conditionally
exempt from disclosure under section 47B of the FOI Act.

Where information is found to be conditionally exempt, | must give access to that information unless access at
this time would, on balance, be contrary to the public interest. | have addressed the public interest
considerations below.

4.2 Section 47C - Deliberative processes

Section 47C of the FOI Act provides that a document is conditionally exempt if its disclosure would disclose
matter (deliberative matter) in the nature of, or relating to, opinion, advice or recommendation obtained,
prepared or recorded, or consultation or deliberation that has taken place, in the course of, or for the purposes
of, the deliberative processes involved in the functions of an agency; or a Minister; or the Government of the
Commonwealth.

Deliberative process

Paragraph 6.58 of the FOI Guidelines states that deliberative process involves the exercise of judgement in
developing and making a selection from different options:

The action of deliberating, in common understanding, involves the weighing up or evaluation of the
competing arguments or considerations that may have a bearing upon one’s course of action. In short,
the deliberative processes involved in the functions of an agency are its thinking processes — the
processes of reflection, for example, upon the wisdom and expediency of a proposal, a particular decision
or a course of action.

Paragraph 6.59 of the FOI Guidelines states that the ‘deliberative process’ generally refers to the process of
weighing up or evaluating competing arguments or considerations or to thinking processes — the process of
reflection, for example, upon the wisdom and expediency of a proposal, a particular decision or a course of
action.

Deliberative matter

Paragraph 6.63 of the FOI Guidelines states that ‘deliberative matter’ is a shorthand term for ‘opinion, advice
and recommendation’ and ‘consultation and deliberation’ that is recorded or reflected in a document. There is
no reason generally to limit the ordinary meanings given to the words ‘opinion, advice or recommendation,
consultation or deliberation’.

| am satisfied that the documents marked ‘s47C’ in the schedule contains material that meets the criteria of
deliberative matter, and that this material forms part of a deliberative process. The documents set out the
weighing up and evaluation of competing arguments, and can be characterised as the thinking process of the
Department or the process of reflection upon the wisdom and expediency of a particular proposal.

For the reasons outlined above, | decided that the documents marked ‘s47C’ in the schedule are conditionally
exempt from disclosure under section 47C of the FOI Act.




Where information is found to be conditionally exempt, | must give access to that information unless access at
this time would, on balance, be contrary to the public interest. | have addressed the public interest
considerations below.

4.3 Public interest considerations

Pursuant to section 11A(5) of the FOI Act, | must give access to conditionally exempt information unless access
to that information at that time would, on balance, be contrary to the public interest. | have therefore
considered whether disclosure of the conditionally exempt information would be contrary to the publicinterest.
| note that paragraph 6.5 of the FOI Guidelines states that the public interest test is considered to be:

o something that is of serious concern or benefit to the public, not merely of individual interest

o not something of interest to the public, but in the interest of the public

o not a static concept, where it lies in a particular matter will often depend on a balancing of interests

e necessarily broad and non-specific and

o relates to matters of common concern or relevance to all members of the public, or a substantial

section of the public.

Factors favouring disclosure
Section 11B of the FOI Act provides that factors favouring access to conditionally exempt information in the
public interest include whether access to that information would do any of the following:

o promote the objects of the FOI Act (including all matters set out in sections 3 and 3A)

¢ inform debate on a matter of public importance

o promote effective oversight of public expenditure

e allow a person to access his or her own personal information.

Having'regard to the above, | consider that disclosure of the conditionally exempt information at this time:

o would provide access to documents held by an agency of the Commonwealth which would promote
the objects of the FOI Act by providing the Australian community with access to information held by
the Australian Government.

e would inform debate on a matter of public importance
 would not promote effective oversight of public expenditure

e would not allow you access to your own personal information.
Factors weighing against disclosure
| consider that the following factors weigh against disclosure of the conditionally exempt information at this

time, on the basis that disclosure:

« could reasonably be expected to prejudice the early developmental stages of forming opinion, advice
and recommendations during deliberative processes by creating an environment in which there is a
chilling effect on the open consideration of all options that have potential to be put forward

In making my decision, | have not taken into account any of the irrelevant factors set out in section 11B(4) of
the FOI Act, which are:
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(a) access to the conditionally exempt information could result in embarrassment to the
Commonwealth Government, or cause a loss of confidence in the Commonwealth Government

(b)  access to the conditionally exempt information could result in any person misinterpreting or
misunderstanding that information

(c)  the author of the document was (or is) of high seniority in the agency to which the request for
access to the document was made

(d)  access to the conditionally exempt information could result in confusion or unnecessary debate.

Conclusion — disclosure is not in the public interest

For the reasons set out above, after weighing all public interest factors for and against disclosure, | decided
that, on balance, disclosure of the conditionally exempt information would be contrary to the public interest. |
am satisfied that the benefit to the public resulting from disclosure of the conditionally exempt information is
outweighed by the benefit to the public of withholding that information.

4.4 Section 22 — deletion of irrelevant and/or exempt material

Section 22 of the FOI Act applies to documents containing irrelevant and/or exempt material and allows an
agency to delete such material from a document.

| decided that the documents captured by your request contain material which can reasonably be regarded as
irrelevant to your request. As such, an edited copy of those documents has been prepared in accordance with
section 22(1)(a)(ii) of the FOI Act. This information is marked ‘s22’ in the documents released to you.

5 Material taken into consideration

In making my decision, | had regard to the following:

e 'the terms of your request

¢ the content of the documents captured by your request
e the provisions of the FOI Act

o the guidelines issued by the Australian Information Commissioner under section 93A of the FOI Act (the FOI
Guidelines)

e advice from departmental officers with responsibility for the subject matter contained in the documents
captured by your request

e submissions from third parties consulted about documents which contain information concerning them

6 Legislative provisions

The FOI Act, including the provisions referred to in my decision, are available on the Federal Register of
Legislation website: www.legislation.gov.au/Series/C2004A02562.

7 Your review rights

Your review rights in relation to this decision are set out at ATTACHMENT B.
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8 Publication of material released under the FOI Act

Where | have decided to release documents to you, we may also publish the released material on our Disclosure
Log. We will not publish personal or business affairs information where it would be unreasonable to do so.

For your reference our Disclosure Log can be found here: www.infrastructure.gov.au/about-us/freedom-
information/freedom-information-disclosure-log.

Further information

If you require further information regarding this decision, please contact the Department’s FOI Section
at FOl@infrastructure.gov.au.

Yours sincerely

$22(1)(a)(ii)

Robert Bradley

Assistant Secretary

Victoria, Tasmania and South Australia Infrastructure Branch
Land Transport Investment Division

Date: 19 September 2023




SCHEDULE OF DOCUMENTS FOI 2

Doc

\'[o

Date of
document

20 Jun 2023

Description of document

ATTACHMENT A.

' Decision on access

' Provision
| of FOI

Act

1. Department Project Proposal Report— 48 Access refused in full s47C
McKoy Street Upgrade. s47B
Appendix A2 1 Access refused in full s47C

s47B
Appendix A3 — Response Options 4 Access refused in full s47C
Assessment Report s47B
Appendix B 80 Access refused in full s47C
s47B
Appendix C 37 Access refused in full s47C
s47B
Appendix D 20 Access refused in full s47C
s47B
Appendix E 3 Access refused in full s47C
s47B
Appendix F 20 Access refused in full s47C
s47B
Appendix G 58 Access refused in full s47C
s47B
Appendix H 6 Access refused in full s47C
s47B
Appendix | 78 Access refused in full s47C
s47B
Appendix J 16 Access refused in full s47C
s47B
Appendix K 3 Access refused in full s47C
s47B
Appendix L 118 Access refused in full s47C
s47B
Appendix M 1 Access refused in full s47C
s47B
Appendix N — Indigenous Participation 7 Access refused in full s47C
Plan s47B

2. 25 Aug 2022 | Email from Department to Victoria Access refused in full s47C
Subject: McKoy Street PPR s47B
Victoria :

3. April 2023 Victorian Uber Table April 2023 for 27 Partial access granted s22
Estimates April 2023 s47C

4, 06 Feb 2023 | Canavan Table — Victoria for Senate 23 Access granted in full to | s22
Estimates February 2023 relevant information
Excel spreadsheet outlining all
Infrastructure Investment Program —

Australian Government Committed




Date of Description of document Decision on access Provision
document of FOI
Act
Projects as at October Budget 2022-
2023.
20Jun 2022 | Appendix Al 1 Access refused in full s47C
s47B
March 2023 | McKoy Street — Hume Freeway 415 Access refused in full | s47C
Intersection Upgrade s47B
No date McKoy Street Intersection — Project i Access refused in full s47C
Overview — DoT, MRPV and DITRDC s47B
meeting email summary
9 September | McKoy Street PPR status 1 Access refused in full s47C
2022
No date Ready Reckoner — VIC ROSI 2 Partial access granted s22
s47D




ATTACHMENT B.

YOUR REVIEW RIGHTS
If you are dissatisfied with my decision, you may apply for a review of it.

Internal review

You can request an internal review within 30 days of receiving this decision. An internal review will be conducted
by a different departmental officer from the original decision-maker.

No particular form is required to apply for review although it will assist the Department if you are able to set
out the grounds on which you believe that the original decision should be changed.

Applications for internal review can be sent to FOI@infrastructure.gov.au

If you choose to seek an internal review, you will also have a right to apply for Information Commissioner review
(IC review) of the internal review decision once it has been provided to you if you remain dissatisfied with the
decision.

Information Commissioner review or complaint
You have the right to seek a review by the Information Commissioner of this decision.

An application for IC review must be made in writing to the Office of the Australian Information Commissioner
(OAIC) within 60 days of the decision.

If you are not satisfied with the way we have handled your FOI request, you can lodge a complaint with the
OAIC. However, the OAIC suggests that complaints are made to the agency in the first instance.

More information about the Information Commissioner reviews and complaints is available on the OAIC website
here: www.oaic.gov.au/freedom-of-information/foi-review-process.




Australian Government

Department of Infrastructure,
Transport, Regional Development,
Communications and the Arts

Our reference: FOI 23-314

s22(1)(@)(ii)

Dear S22(1)(a)(ii)

Decision on your Freedom of Information Request

| refer to your request of 29 June 2023, to the Department of Infrastructure, Transport, Regional Development,
Communications and the Arts (the Department), seeking access to documents under the Freedom of
Information Act 1982 (FOI Act).

1 Your request

You requested access to:

All correspondence and supporting documents relevant to the assessment and decision between:

Minister Joyce and his office

Minister Joyce and the Department

Minister Joyce and the Moorabbin Airport Corporation
Minister Joyce's office and the Department

Minister Joyce's office and the Moorabbin Airport Corporation
The department and Moorabbin Airport Corporation

Any other document relevant to the decision

1.1 Clarification/Modification of scope of request

On 7 August 2023, following consultation with you, you agreed to modify the scope of your request to the

following:

A copy of the completed assessment process for the 2021 Draft Master Plan for the Moorabbin
Airport, rejected by the then Barnaby Joyce in approximately March 2022.

A copy of any correspondence held by the Department in the Parliamentary Document
Management System from Minister Barnaby Joyce to Moorabbin Airport Corporation outlining
the reasons for the rejection of the 2021 Draft Master Plan

A copy of any new/fresh Draft Master Plan(s) held by the Department in the Parliamentary
Document Management System, submitted between 31° of March 2022 until 4" August 2023

GPO Box 594, Canberra ACT 2601, Australia
1800 075 001 * infrastructure.gov.au | arts.gov.au




2 Authority to make decision

| am authorised by the Secretary to make decisions in relation to Freedom of Information requests under
section 23(1) of the FOI Act.

3 Decision

| have identified seven documents that are relevant to your request. These documents were in the possession
of the Department when your request was received.

e grant access in full to two documents

e refuse access to five documents

A schedule setting out the documents relevant to your request, with my decision in relation to those
documents, is at ATTACHMENT A.

4 Finding of facts and reasons for decision

My findings of fact and reasons for deciding that exemptions apply to the documents relevant to your request
are set out below.

4.1 Section 42 - Documents subject to legal professional privilege

Section 42 of the FOI Act provides that a document is an exempt document if it is of such a nature that it would
be privileged from production in legal proceedings on the ground of legal professional privilege.

The FOI Guidelines state:

5.127 The FOI Act does not define LPP for the purposes of the exemption. To determine the
application of this exemption, the decision maker needs to turn to common law concepts of
LPP.

5.129 At common law, determining whether a communication is privileged requires a consideration
of:
e whether there is a legal adviser-client relationship

e whether the communication was for the purpose of giving or receiving legal advice, or use
in connection with actual or anticipated litigation

¢ whether the advice given is independent

e whether the advice given is confidential
| am satisfied that the document marked ‘s42’ in the schedule consists of information that is subject to legal
professional privilege. | am satisfied that:

e the necessary legal adviser-client relationship exists; the legal adviser was acting in their capacity as a
professional legal adviser and the giving of the advice was attended by the necessary degree of
independence

e the communication was brought into existence for the dominant purpose of giving or receiving legal advice.
e the advice was provided independently, and

¢ the advice provided was confidential.



For the reasons outlined above, | decided that the document marked ‘s42’ in the schedule are exempt from
disclosure under section 42 of the FOI Act.

4.2 Section 47C — Deliberative processes

Section 47C of the FOI Act provides that a document is conditionally exempt if its disclosure would disclose
matter (deliberative matter) in the nature of, or relating to, opinion, advice or recommendation obtained,
prepared or recorded, or consultation or deliberation that has taken place, in the course of, or for the purposes
of, the deliberative processes involved in the functions of an agency; or a Minister; or the Government of the
Commonwealth.

Deliberative process

Paragraph 6.58 of the FOI Guidelines states that deliberative process involves the exercise of judgement in
developing and making a selection from different options:

The action of deliberating, in common understanding, involves the weighing up or evaluation of the
competing arguments or considerations that may have a bearing upon one’s course of action. In short,
the deliberative processes involved in the functions of an agency are its thinking processes — the
processes of reflection, for example, upon the wisdom and expediency of a proposal, a particular decision
or a course of action.

Paragraph 6.59 of the FOI Guidelines states that the ‘deliberative process’ generally refers to the process of
weighing up or evaluating competing arguments or considerations or to thinking processes — the process of
reflection, for example, upon the wisdom and expediency of a proposal, a particular decision or a course of
action.

Deliberative matter

Paragraph 6.63 of the FOI Guidelines states that ‘deliberative matter’ is a shorthand term for ‘opinion, advice
and recommendation” and ‘consultation and deliberation’ that is recorded or reflected in a document. There is
no reason generally to limit the ordinary meanings given to the words ‘opinion, advice or recommendation,
consultation or deliberation’.

| am satisfied that the document marked ‘s47C’ in the schedule contain material that meets the criteria of
deliberative matter, and that this material forms part of a deliberative process. The document set out the
weighing up and evaluation of competing arguments, and can be characterised as the thinking process of the
Department or the process of reflection upon the wisdom and expediency of a particular proposal.

For the reasons outlined above, | decided that the document marked ‘s47C’ in the schedule is conditionally
exempt from disclosure under section 47C of the FOI Act.

Where information is found to be conditionally exempt, | must give access to that information unless access at
this time would, on balance, be contrary to the public interest. | have addressed the public interest
considerations below.

4.3 Section 47E - Documents affecting certain operations of agencies

Section 47E of the FOI Act provides that a document is conditionally exempt if its disclosure would, or could
reasonably be expected to, do any of the following:

(a)  prejudice the effectiveness of procedures or methods for the conduct of tests, examinations or
audits by an agency;



(b)  prejudice the attainment of the objects of particular tests, examinations or audits conducted or to
be conducted by an agency;

(c) bhave a substantial adverse effect on the management or assessment of personnel by the
Commonwealth or by an agency;

(d) bhave a substantial adverse effect on the proper and efficient conduct of the operations of an
agency.

Paragraph 6.120 of the FOI Guidelines states:

An agency’s operations may not be substantially adversely affected if the disclosure would, or could
reasonably be expected to lead to a change in the agency’s processes that would enable those processes
to be more efficient. For example, in Re Scholes and Australian Federal Police [1996] AATA 347, the AAT
found that the disclosure of particular documents could enhance the efficiency of the Australian Federal
Police as it could lead to an improvement of its investigation process.

Paragraph 6.123 of the FOI Guidelines states that the predicted effect must bear on the Department’s ‘proper
and efficient’ operations, that is, the Department is undertaking its expected activities in an expected manner.
Where disclosure of the documents reveals unlawful activities or inefficiencies, this element of the conditional
exemption will not be met and the conditional exemption will not apply.

| am satisfied that the document marked ‘s47E(d)’ in the schedule contain information which, if disclosed, would
or could reasonably be expected to, have a substantial and an unreasonable effect on the Department’s proper
and efficient operations. These are operational activities that are being undertaken in an expected and lawful
manner, and would not reveal inefficiencies in the way in which the Department conducts those operational
activities.

For the reasons outlined above, | decided that the document marked ‘s47E’ in the schedule are conditionally
exempt from disclosure under section 47E of the FOI Act.

Where information is found to be conditionally exempt, | must give access to that information unless access at
this time would, on balance, be contrary to the public interest. | have addressed the public interest
considerations below.

4.4 Section 47G — Business information

Section 47G of the FOI Act provides that a document is conditionally exempt if its disclosure would disclose
information concerning a person in respect of his or her business or professional affairs or concerning the
business, commercial or financial affairs of an organisation or undertaking, in a case in which the disclosure of
the information:

(a)  would, or could reasonably be expected to, unreasonably affect that person adversely in respect
of his or her lawful business or professional affairs or that organisation or undertaking in respect
of its lawful business, commercial or financial affairs; or

(b)  could reasonably be expected to prejudice the future supply of information to the Commonwealth
or an agency for the purpose of the administration of a law of the Commonwealth or of a Territory
or the administration of matters administered by an agency.



Business information

Paragraph 6.184 of the FOI Guidelines states that the conditionally exempt information must have some
relevance to a person in respect of his or her business or professional affairs or to the business, commercial or
financial affairs of an organisation or undertaking.

Paragraph 6.192 of the FOI Guidelines further states that the use of the term ‘business or professional affairs’
distinguishes an individual’s personal or private affairs and an organisation’s internal affairs. The term ‘business
affairs’ has been interpreted to mean ‘the totality of the money-making affairs of an organisation or undertaking
as distinct from its private or internal affairs’.

Paragraph 6.194 of the FOI Guidelines states that ‘profession’ is not static, and is clearly intended to cover the
work activities of a person who is admitted to a recognised profession and who ordinarily offers professional
services to the public for a fee.

The documents marked ‘s47G’ in the schedule contain business affairs information that is relevant to the
business, commercial or financial affairs of an organisation or undertaking. This information is relevant to the
profitability and financial viability of an organisation or undertaking, and does not relate to its private or internal
affairs.

As such, | am satisfied that this information is business information.

| have consulted with the affected third party regarding the relevant business affairs information, and in making
my decision, | have considered submissions made.

For the reasons outlined above, | decided that the documents marked ‘s47G’ in the schedule are conditionally
exempt from disclosure under section 47G of the FOI Act.

Where information is found to be conditionally exempt, | must give access to that information unless access at
this time would, on balance, be contrary to the public interest. | have addressed the public interest
considerations below.

4.5 Public interest considerations

Pursuant to section 11A(5) of the FOI Act, | must give access to conditionally exempt information unless access
to that information at that time would, on balance, be contrary to the public interest. | have therefore
considered whether disclosure of the conditionally exempt information would be contrary to the public interest.
| note that paragraph 6.5 of the FOI Guidelines states that the public interest test is considered to be:

e something that is of serious concern or benefit to the public, not merely of individual interest

¢ not something of interest to the public, but in the interest of the public

¢ not a static concept, where it lies in a particular matter will often depend on a balancing of interests

¢ necessarily broad and non-specific and

¢ relates to matters of common concern or relevance to all members of the public, or a substantial

section of the public.

Factors favouring disclosure
Section 11B of the FOI Act provides that factors favouring access to conditionally exempt information in the
public interest include whether access to that information would do any of the following:

e promote the objects of the FOI Act (including all matters set out in sections 3 and 3A)



inform debate on a matter of public importance
promote effective oversight of public expenditure

allow a person to access his or her own personal information.

Having regard to the above, | consider that disclosure of the conditionally exempt information at this time:

would provide access to documents held by an agency of the Commonwealth which would promote
the objects of the FOI Act by providing the Australian community with access to information held by
the Australian Government.

would inform debate on a matter of public importance
would not promote effective oversight of public expenditure

would not allow you access to your own personal information.

Factors weighing against disclosure

| consider that the following factors weigh against disclosure of the conditionally exempt information at this
time, on the basis that disclosure:

could reasonably be expected to prejudice the early developmental stages of forming opinion, advice
and recommendations during deliberative processes by creating an environment in which there is an
adverse effect on the open consideration of all options that have potential to be put forward

could reasonably be expected to prejudice security, law enforcement, public health or public safety

could reasonably be expected to impede the administration of justice generally, including procedural
fairness

could reasonably be expected to impede the administration of justice for an individual

could reasonably be expected to impede the flow of information to the Department as a regulatory
agency

could reasonably be expected to prejudice an agency’s ability to obtain similar information in the
future

could reasonably be expected to prejudice the competitive commercial activities of an agency
could reasonably be expected to prejudice the Department’s ability to obtain confidential information

could reasonably be expected to prejudice an agency’s ability to obtain similar information in the
future

In making my decision, | have not taken into account any of the irrelevant factors set out in section 11B(4) of
the FOI Act, which are:

(@)

(b)

(c)

(d)

access to the conditionally exempt information could result in embarrassment to the
Commonwealth Government, or cause a loss of confidence in the Commonwealth Government

access to the conditionally exempt information could result in any person misinterpreting or
misunderstanding that information

the author of the document was (or is) of high seniority in the agency to which the request for
access to the document was made

access to the conditionally exempt information could result in confusion or unnecessary debate.



Conclusion - disclosure is not in the public interest

For the reasons set out above, after weighing all public interest factors for and against disclosure, | decided
that, on balance, disclosure of the conditionally exempt information would be contrary to the public interest. |
am satisfied that the benefit to the public resulting from disclosure of the conditionally exempt information is
outweighed by the benefit to the public of withholding that information.

4.6 Section 22 - deletion of irrelevant and/or exempt material

Section 22 of the FOI Act applies to documents containing irrelevant and/or exempt material and allows an
agency to delete such material from a document.

The documents contain personal identifiers of public servants. When your request was acknowledged, we
notified you that personal information of public servants below the SES level and all email addresses, signatures
and direct telephone numbers would be considered irrelevant to the scope of your request unless you told us
that you were expressly seeking access to that information. On the basis that you did not notify us otherwise,
| decided this information is irrelevant to your request and it has been deleted under section 22 of the FOI Act
as outlined above.

5 Material taken into consideration

In making my decision, | had regard to the following:

¢ the terms of your request

¢ the content of the documents captured by your request
¢ the provisions of the FOI Act

e the guidelines issued by the Australian Information Commissioner under section 93A of the FOI Act (the FOI
Guidelines)

e advice from departmental officers with responsibility for the subject matter contained in the documents
captured by your request

e submissions from third parties consulted about documents which contain information concerning them
6 Legislative provisions

The FOI Act, including the provisions referred to in my decision, are available on the Federal Register of
Legislation website: www.legislation.gov.au/Series/C2004A02562.

7 Your review rights

Your review rights in relation to this decision are set out at ATTACHMENT B.

8 Publication of material released under the FOI Act

Where | have decided to release documents to you, we may also publish the released material on our Disclosure
Log. We will not publish personal or business affairs information where it would be unreasonable to do so.

For your reference our Disclosure Log can be found here: www.infrastructure.gov.au/about-us/freedom-
information/freedom-information-disclosure-log.




Further information

If you require further information regarding this decision, please contact the Department’s FOI Section
at FOl@infrastructure.gov.au.

Yours sincerely

Phil McClure

Assistant Secretary

Airports Branch

Domestic Aviation & Reform Division

Date: 20 September 2023



SCHEDULE OF DOCUMENTS FOI 23-314

Doc

Date of
document

Description of document

ATTACHMENT A.

Decision on access

Provision
of FOI
Act

1. 29 March MS22-000554 Letter to Moorabbin 2 Access granted in full s22
2022 Airport from Barnaby Joyce notifying to relevant
of refusal of the draft Master Plan information
2021
2. 29 March Attachment C to MS22-000554 10 Access refused in full s47E(d)
2022 s42
3. 29 March Attachment E to MS22-000554 25 Access granted in full
2022 Department’s assessment of the draft
Master Plan against section 71 of the
Airports Act 1996
4, 28 February | Moorabbin Airport Corporation letter | 3 Access refused in full s47G
2023 to the Department
5. 24 March Moorabbin Airport withdrawn fresh 338 Access refused in full s47G
2023 draft 2021 Master Plan
6. 24 March Moorabbin Airport fresh draft Master | 90 Access refused in full s47G
2023 Plan — cover letter and Supplementary
Materials
7. 28 June 2023 | Moorabbin Airport re- 338 Access granted in full
submitted/updated fresh draft Master (public document
Plan following Minister’s
approval. Available at
https://www.moorabb
inairport.com.au/abou
t-us/planning)




ATTACHMENT B.

YOUR REVIEW RIGHTS

If you are dissatisfied with my decision, you may apply for a review of it.
Internal review

You canrequest an internal review within 30 days of receiving this decision. An internal review will be conducted
by a different departmental officer from the original decision-maker.

No particular form is required to apply for review although it will assist the Department if you are able to set
out the grounds on which you believe that the original decision should be changed.

Applications for internal review can be sent to FOI@infrastructure.gov.au

If you choose to seek an internal review, you will also have a right to apply for Information Commissioner review
(IC review) of the internal review decision once it has been provided to you if you remain dissatisfied with the
decision.

Information Commissioner review or complaint

You have the right to seek a review by the Information Commissioner of this decision.

An application for IC review must be made in writing to the Office of the Australian Information Commissioner
(OAIC) within 60 days of the decision.

If you are not satisfied with the way we have handled your FOI request, you can lodge a complaint with the
OAIC. However, the OAIC suggests that complaints are made to the agency in the first instance.

More information about the Information Commissioner reviews and complaints is available on the OAIC website
here: www.oaic.gov.au/freedom-of-information/foi-review-process.
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Our reference: FOI 24-047

s22(1)(a)(i)

Dearizz(l)(a)

Decision on your Freedom of Information Request
| refer to your request of 9 August 2023, to the Department of Infrastructure, Transport, Regional Development,

Communications and the Arts (the Department), seeking access to documents under the Freedom of
Information Act 1982 (FOI Act).

1 Your request
You requested access to:

the Merimbula Airport Sale Agreement between the commonwealth and Bega Shire Council

2 Authority to make decision

| am authorised by the Secretary to make decisions in relation to Freedom of Information requests under
section 23(1) of the FOI Act.

3 Decision

| have identified one document that are relevant to your request. This document was in the possession of the
Department when your request was received. | have decided to grant partial access to this document.

4 Finding of facts and reasons for decision

My findings of fact and reasons for deciding that exemption applies to parts of document relevant to your
request are set out below.

4.1 Section 47F — Documents affecting personal privacy

Section 47F of the FOI Act provides that a document is conditionally exempt if its disclosure would involve the
unreasonable disclosure of personal information about any person (including a deceased person).

GPO Box 594, Canberra ACT 2601, Australia
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Personal Information

Personal information has the same meaning as in the Privacy Act. Specifically, section 6 of the Privacy Act
provides that personal information means information or an opinion about an identified individual, or an
individual who is reasonably identifiable whether the information or opinion is true or not; and whether the
information or opinion is recorded in a material form or not.

Paragraph 6.131 of the FOI Guidelines states that for particular information to be personal information, an
individual must be identified or reasonably identifiable.

Paragraph 6.130 of the FOI Guidelines states that personal information can include a person’s name, address,
telephone number, date of birth, medical records, bank account details, taxation information and signature.

An individual is a natural person rather than a corporation, trust, body politic or incorporated association.

| am satisfied that parts of the documents marked ‘s47F" includes personal information about a number of
individuals.

Unreasonable Disclosure of Personal Information

Section 47F(2) of the FOI Act provides that, in determining whether the disclosure would involve the
unreasonable disclosure of personal information, | must have regard to the following matters:

(a)  the extent to which the information is well known

(b)  whether the person to whom the information relates is known to be (or to have been) associated
with the matters dealt with in the document

(c)  the availability of the information from publicly accessible sources
(d)  any other matters that the agency or Minister considers relevant.
Paragraph 6.138 of the FOI Guidelines states that:

The personal privacy exemption is designed to prevent the unreasonable invasion of third parties’
privacy. The test of ‘unreasonableness’ implies a need to balance the public interest in disclosure of
government-held information and the private interest in the privacy of individuals. The test does not,
however, amount to the public interest test of s 11A(5), which follows later in the decision making
process. It is possible that the decision maker may need to consider one or more factors twice, once to
determine if a projected effect is unreasonable and again when assessing the public interest balance.

| note that the AAT, in Re Chandra and Minister for Immigration and Ethnic Affairs [1984] AATA 437 at paragraph
259, stated that:

... Whether a disclosure is ‘unreasonable’ requires ... a consideration of all the circumstances, including
the nature of the information that would be disclosed, the circumstances in which the information was
obtained, the likelihood of the information being information that the person concerned would not wish
to have disclosed without consent, and whether the information has any current relevance ... it is also
necessary in my view to take into consideration the public interest recognised by the Act in the disclosure
of information ... and to weigh that interest in the balance against the public interest in protecting the
personal privacy of a third party ...
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Paragraphs 6.142 and 6.143 of the FOI Guidelines state:

6.142 Key factors for determining whether disclosure is unreasonable include:
e the author of the document is identifiable
e the documents contain third party personal information
e release of the documents would cause stress on the third party
e no public purpose would be achieved through release
6.143  As discussed in the leading s 47F IC review decision of FG” and National Archives of Australia
[2015] AICmr 26, other factors considered to be relevant include:
e the nature, age and current relevance of the information
e any detriment that disclosure may cause to the person to whom the information relates
e any opposition to disclosure expressed or likely to be held by that person
e the circumstances of an agency’s collection and use of the information

e the fact that the FOI Act does not control or restrict any subsequent use or dissemination
of information released under the FOI Act

e any submission an FOI applicant chooses to make in support of their application as to their
reasons for seeking access and their intended or likely use or dissemination of the
information, and

e whether disclosure of the information might advance the public interest in government
transparency and integrity

| am satisfied that the disclosure of personal information contained within the document would, in the
circumstances, constitute an unreasonable disclosure of personal information for the following reasons:

the conditionally exempt personal information is not well known

the conditionally exempt personal information is not available from publicly accessible sources
the individuals whose personal information is contained in the document are identifiable
release of this information would cause stress to the individuals concerned

no further public purpose would be achieved through the release of the personal information
the information is current and has not lost its sensitivity through the passage of time

the individuals would not expect the information to be placed in the public domain, and detriment may be
caused to the individuals to whom the information relates, and

the FOI Act does not control or restrict any subsequent use or dissemination of information released under
the FOI Act.

For the reasons outlined above, | decided that parts of the documents marked ‘s47F are conditionally exempt
from disclosure under section 47F of the FOI Act.

Where information is found to be conditionally exempt, | must give access to that information unless access at
this time would, on balance, be contrary to the public interest. | have addressed the public interest
considerations below.
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4.2 Publicinterest considerations

Pursuant to section 11A(5) of the FOI Act, | must give access to conditionally exempt information unless access
to that information at that time would, on balance, be contrary to the public interest. | have therefore
considered whether disclosure of the conditionally exempt information would be contrary to the public interest.
| note that paragraph 6.5 of the FOI Guidelines states that the public interest test is considered to be:

e something that is of serious concern or benefit to the public, not merely of individual interest

e not something of interest to the public, but in the interest of the public

e not a static concept, where it lies in a particular matter will often depend on a balancing of interests

e necessarily broad and non-specific and

e relates to matters of common concern or relevance to all members of the public, or a substantial

section of the public.

Factors favouring disclosure
Section 11B of the FOI Act provides that factors favouring access to conditionally exempt information in the
public interest include whether access to that information would do any of the following:

e promote the objects of the FOI Act (including all matters set out in sections 3 and 3A)

e inform debate on a matter of public importance

e promote effective oversight of public expenditure

¢ allow a person to access his or her own personal information.

Having regard to the above, | consider that disclosure of the conditionally exempt information at this time:

e would provide access to documents held by an agency of the Commonwealth which would promote
the objects of the FOI Act by providing the Australian community with access to information held by
the Australian Government.

e would not inform debate on a matter of public importance
e would not promote effective oversight of public expenditure

e would not allow you access to your own personal information.
Factors weighing against disclosure

| consider that the following factors weigh against disclosure of the conditionally exempt information at this
time, on the basis that disclosure:

e could reasonably be expected to prejudice the protection of a number of individuals’ right to personal
privacy

o The Department is committed to complying with its obligations under the Privacy Act 1988, which
sets out standards and obligations that regulate how we must handle and manage personal
information. | consider it is firmly in the public interest that we uphold the rights of individuals to
their own privacy and meet our statutory obligations under the Privacy Act.

o | note that the substance of the information that is relevant to your request has been released to
you and disclosure of the conditionally exempt personal information would not provide you with
any further insight into the workings of government beyond that substantive information.
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In making my decision, | have not taken into account any of the irrelevant factors set out in section 11B(4) of
the FOI Act, which are:

(a) access to the conditionally exempt information could result in embarrassment to the
Commonwealth Government, or cause a loss of confidence in the Commonwealth Government

(b)  access to the conditionally exempt information could result in any person misinterpreting or
misunderstanding that information

(c)  the author of the document was (or is) of high seniority in the agency to which the request for
access to the document was made

(d)  access to the conditionally exempt information could result in confusion or unnecessary debate.
Conclusion — disclosure is not in the public interest

For the reasons set out above, after weighing all public interest factors for and against disclosure, | decided
that, on balance, disclosure of the conditionally exempt information would be contrary to the public interest. |
am satisfied that the benefit to the public resulting from disclosure of the conditionally exempt information is
outweighed by the benefit to the public of withholding that information.

5 Material taken into consideration

In making my decision, | had regard to the following:

e the terms of your request

e the content of the documents captured by your request
e the provisions of the FOI Act

e the guidelines issued by the Australian Information Commissioner under section 93A of the FOI Act (the FOI
Guidelines)

e advice from departmental officers with responsibility for the subject matter contained in the documents
captured by your request

6 Legislative provisions

The FOI Act, including the provisions referred to in my decision, are available on the Federal Register of
Legislation website: www.legislation.gov.au/Series/C2004A02562.

7 Your review rights

Your review rights in relation to this decision are set out at ATTACHMENT A.

8 Publication of material released under the FOI Act

Where | have decided to release documents to you, we may also publish the released material on our Disclosure
Log. We will not publish personal or business affairs information where it would be unreasonable to do so.

For your reference our Disclosure Log can be found here: www.infrastructure.gov.au/about-us/freedom-
information/freedom-information-disclosure-log.




FOI 25-114 - Document 122

Sy 9y} pue suoljesiunwwo) ‘luawdojaAa |euoibay ‘Jodsuel |
‘alnjonJseJju] Jo Juswedaq ay) Aq Zg6| 19V |04 8y} Japun pases|ay



FOI 25-114 - Document 122

ATTACHMENT A.

YOUR REVIEW RIGHTS

If you are dissatisfied with my decision, you may apply for a review of it.
Internal review

You canrequest an internal review within 30 days of receiving this decision. An internal review will be conducted
by a different departmental officer from the original decision-maker.

No particular form is required to apply for review although it will assist the Department if you are able to set
out the grounds on which you believe that the original decision should be changed.

Applications for internal review can be sent to FOI@infrastructure.gov.au

If you choose to seek an internal review, you will also have a right to apply for Information Commissioner review
(IC review) of the internal review decision once it has been provided to you if you remain dissatisfied with the
decision.

Information Commissioner review or complaint

You have the right to seek a review by the Information Commissioner of this decision.

An application for IC review must be made in writing to the Office of the Australian Information Commissioner
(OAIC) within 60 days of the decision.

If you are not satisfied with the way we have handled your FOI request, you can lodge a complaint with the
OAIC. However, the OAIC suggests that complaints are made to the agency in the first instance.

More information about the Information Commissioner reviews and complaints is available on the OAIC website
here: www.oaic.gov.au/freedom-of-information/foi-review-process.
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Australian Government

Department of Infrastructure,
Transport, Regional Development,
Communications and the Arts

Our reference: FOI 24-011

$22(1)(a)(ii)

Dear $22(1)(@)i)

Decision on your Freedom of Information Request

I refer to your request of 17 July 2023, to the Department of Infrastructure, Transport, Regional Development,
Communications and the Arts (the Department), seeking access to documents under the Freedom of
Information Act 1982 (FOI Act).

1 Your request
You requested access to:

| am seeking access to a heritage report about a property within the Jervis Bay Territory under the
Freedom of Information Act 1982 (FOI Act).

Report title: Christian's Minde Settlement, Jervis Bay Territory - Historic Heritage Management Plan, circa
2014.

2 Authority to make decision

| am authorised by the Secretary to make decisions in relation to Freedom of Information requests under
section 23(1) of the FOI Act.

3 Decision

| have identified 2 documents that are relevant to your request. These documents were in the possession of
the Department when your request was received. | have decided to grant partial access to 2 documents.

A schedule setting out the documents relevant to your request, with my decision in relation to those
documents, is at ATTACHMENT A.

4 Finding of facts and reasons for decision

My findings of fact and reasons for deciding that exemptions apply to parts of documents relevant to your
request are set out below.

GPO Box 594, Canberra ACT 2601, Australia
1800 075 001 ¢ infrastructure.gov.au | arts.gov.au




4.1 Section 47F — Documents affecting personal privacy

Section 47F of the FOI Act provides that a document is conditionally exempt if its disclosure would involve the
unreasonable disclosure of personal information about any person (including a deceased person).

Personal Information

Personal information has the same meaning as in the Privacy Act. Specifically, section 6 of the Privacy Act
provides that personal information means information or an opinion about an identified individual, or an
individual who is reasonably identifiable whether the information or opinion is true or not; and whether the
information or opinion is recorded in a material form or not.

Paragraph 6.131 of the FOI Guidelines states that for particular information to be personal information, an
individual must be identified or reasonably identifiable.

Paragraph 6.130 of the FOI Guidelines states that personal information can include a person’s name, address,
telephone number, date of birth, medical records, bank account details, taxation information and signature.

An individual is a natural person rather than a corporation, trust, body politic or incorporated association.
This provision of the FOI Act specifically extends to the personal information of deceased persons.

| am satisfied that parts of the documents marked ‘s47F" includes personal information about a number of
individuals.

Unreasonable Disclosure of Personal Information

Section 47F(2) of the FOI Act provides that, in determining whether the disclosure would involve the
unreasonable disclosure of personal information, | must have regard to the following matters:

(a)  the extent to which the information is well known

(b)  whether the person to whom the information relates is known to be (or to have been) associated
with the matters dealt with in the document

(c)  theavailability of the information from publicly accessible sources
(d)  anyother matters that the agency or Minister considers relevant.
Paragraph 6.138 of the FOI Guidelines states that:

The personal privacy exemption is designed to prevent the unreasonable invasion of third parties’
privacy. The test of ‘unreasonableness’ implies a need to balance the public interest in disclosure of
government-held information and the private interest in the privacy of individuals. The test does not,
however, amount to the public interest test of s 11A(5), which follows later in the decision making
process. It is possible that the decision maker may need to consider one or more factors twice, once to
determine if a projected effect is unreasonable and again when assessing the public interest balance.

I note that the AAT, in Re Chandra and Minister for Immigration and Ethnic Affairs [1984] AATA 437 at paragraph
259, stated that:

... Whether a disclosure is ‘unreasonable’ requires ... a consideration of all the circumstances, including
the nature of the information that would be disclosed, the circumstances in which the information was
obtained, the likelihood of the information being information that the person concerned would not wish
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to have disclosed without consent, and whether the information has any current relevance ... it is also
necessary in my view to take into consideration the public interest recognised by the Act in the disclosure
of information ... and to weigh that interest in the balance against the public interest in protecting the
personal privacy of a third party ...

Paragraphs 6.142 and 6.143 of the FOI Guidelines state:

6.142 Key factors for determining whether disclosure is unreasonable include:
e the author of the document is identifiable
e the documents contain third party personal information
e release of the documents would cause stress on the third party
e no public purpose would be achieved through release
6.143 As discussed in the leading s 47F IC review decision of ‘FG’ and National Archives of Australia
[2015] AICmr 26, other factors considered to be relevant include:
e the nature, age and current relevance of the information
e any detriment that disclosure may cause to the person to whom the information relates
e any opposition to disclosure expressed or likely to be held by that person
e the circumstances of an agency’s collection and use of the information

e the fact that the FOI Act does not control or restrict any subsequent use or dissemination
of information released under the FOI Act

e any submission an FOI applicant chooses to make in support of their application as to their
reasons for seeking access and their intended or likely use or dissemination of the
information, and

e whether disclosure of the information might advance the public interest in government
transparency and integrity
| am satisfied that the disclosure of personal information contained within the documents would, in the
circumstances, constitute an unreasonable disclosure of personal information for the following reasons:
e the conditionally exempt personal information is not well known

e the person to whom the personal information relates is not known to be (or to have been) associated with
the matters dealt with in the document '

e the conditionally exempt personal information is not available from publicly accessible sources
o the individuals whose personal information is contained in the documents are identifiable

o release of this information would cause stress to the individuals concerned

e no further public purpose would be achieved through the release of the personal information
o the information is current and has not lost its sensitivity through the passage of time

e the individuals would not expect the information to be placed in the public domain, and detriment may be
caused to the individuals to whom the information relates, and

o the FOI Act does not control or restrict any subsequent use or dissemination of information released under
the FOI Act.

| have consulted with affected third parties regarding the disclosure of their personal information, and | have
considered any concerns raised by those individuals during the course of making my decision.




For the reasons outlined above, | decided that parts of the documents marked ‘s47F are conditionally exempt
from disclosure under section 47F of the FOI Act.

Where information is found to be conditionally exempt, | must give access to that information unless access at
this time would, on balance, be contrary to the public interest. | have addressed the public interest
considerations below.

4.2 Publicinterest considerations

Pursuant to section 11A(5) of the FOI Act, | must give access to conditionally exempt information unless access
to that information at that time would, on balance, be contrary to the public interest. | have therefore
considered whether disclosure of the conditionally exempt information would be contrary to the public interest.
| note that paragraph 6.5 of the FOI Guidelines states that the public interest test is considered to be:

e something that is of serious concern or benefit to the public, not merely of individual interest

e not something of interest to the public, but in the interest of the public

e not a static concept, where it lies in a particular matter will often depend on a balancing of interests

e necessarily broad and non-specific and

e relates to matters of common concern or relevance to all members of the public, or a substantial

section of the public.

Factors favouring‘disclosure
Section 11B of the FOI Act provides that factors favouring access to conditionally exempt information in the
public interest include whether access to that information would do any of the following:

e promote the objects of the FOI Act (including all matters set out in sections 3 and 3A)

e inform debate on a matter of public importance

e promote effective oversight of public expenditure

e allow a person to access his or her own personal information.

Having regard to the above, | consider that disclosure of the conditionally exempt information at this time:

e would provide access to documents held by an agency of the Commonwealth which would promote
the objects of the FOI Act by providing the Australian community with access to information held by
the Australian Government.

e would not inform debate on a matter of public importance
e would not promote effective oversight of public expenditure

* would not allow you access to your own personal information.
Factors weighing against disclosure
| consider that the following factors weigh against disclosure of the conditionally exempt information at this

time, on the basis that disclosure:

e could reasonably be expected to prejudice the protection of a number of individuals’ right to personal
privacy

o The Department is committed to complying with its obligations under the Privacy Act 1988, which
sets out standards and obligations that regulate how we must handle and manage personal

4
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information. | consider it is firmly in the public interest that we uphold the rights of individuals to
their own privacy and meet our statutory obligations under the Privacy Act.

o | note that the substance of the information that is relevant to your request has been released to
you and disclosure of the conditionally exempt personal information would not provide you with
any further insight into the workings of government beyond that substantive information.

In making my decision, | have not taken into account any of the irrelevant factors set out in section 11B(4) of
the FOI Act, which are: '

(a) access to the conditionally exempt information could result in embarrassment to the
Commonwealth Government, or cause a loss of confidence in the Commonwealth Government

(b)  access to the conditionally exempt information could result in any person misinterpreting or
misunderstanding that information

(c) . the author of the document was (or is) of high seniority in the agency to which the request for
access to the document was made

(d)  access to the conditionally exempt information could result in confusion or unnecessary debate.
Conclusion — disclosure is not in the public interest

For the reasons set out above, after weighing all public interest factors for and against disclosure, | decided
that, on balance, disclosure of the conditionally exempt information would be contrary to the public interest. |
am satisfied that the benefit to the public resulting from disclosure of the conditionally exempt information is
outweighed by the benefit to the public of withholding that information.

5 Material taken into consideration

In making my decision, | had regard to the following:

o the terms of your request

e the content of the documents captured by your request
e the provisions of the FOI Act

o the guidelines issued by the Australian Information Commissioner under section 93A of the FOI Act (the FOI
Guidelines)

¢ advice from departmental officers with responsibility for the subject matter contained in the documents
captured by your request

* submissions from third parties consulted about documents which contain information concerning them
6 Legislative provisions

The FOI Act, including the provisions referred to in my decision, are available on the Federal Register of
Legislation website: www.legislation.gov.au/Series/C2004A02562.

7 Your review rights

Your review rights in relation to this decision are set out at ATTACHMENT B.




8 Publication of material released under the FOI Act

Where | have decided to release documents to you, we may also publish the released material on our Disclosure
Log. We will not publish personal or business affairs information where it would be unreasonable to do so.

For your reference our Disclosure Log can be found here: www.infrastructure.gov.au/about-us/freedom-
information/freedom-information-disclosure-log.

Further information

If you require further information regarding this decision, please contact the Department’s FOI Section
at FOl@infrastructure.gov.au.

Yours sincerely

s22(1)(a)(ii)

JaneGistie

Assistant Secretary
Mainland Territories Branch
Territories Division

Date: “f September 2023
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ATTACHMENT A.

Doc Date of Description of document Num of Decision on access . Provision
No. document Pages  of FOI
Act
1. January 2015 | Christian’s Minde Settlement, Jervis 164 Partial access granted | s47F
Bay Territory
Historic Heritage Management Plan
Report prepared for the Department
of Infrastructure and Regional
Development
2. January 2015 | Christian’s Minde Settlement, Jervis 104 Partial access granted | s47F

Bay Territory

Historic Heritage Management Plan —
Volume 2 Inventories

Report prepared for the Department
of Infrastructure and Regional
Development




ATTACHMENT B.

YOUR REVIEW RIGHTS
If you are dissatisfied with my decision, you may apply for a review of it.
Internal review

You can request an internal review within 30 days of receiving this decision. An internal review will be conducted
by a different departmental officer from the original decision-maker.

No particular form is required to apply for review although it will assist the Department if you are able to set
out the grounds on which you believe that the original decision should be changed.

Applications for internal review can be sent to FOI@infrastructure.gov.au

If you choose to seek an internal review, you will also have a right to apply for Information Commissioner review
(IC review) of the internal review decision once it has been provided to you if you remain dissatisfied with the
decision.

Information Commissioner review or complaint

You have the right to seek a review by the Information Commissioner of this decision.

An application for IC review must be made in writing to the Office of the Australian Information Commissioner
(OAIC) within 60 days of the decision.

If you are not satisfied with the way we have handled your FOI request, you can lodge a complaint with the
OAIC. However, the OAIC suggests that complaints are made to the agency in the first instance.

More information about the Information Commissioner reviews and complaints is available on the OAIC website
here: www.oaic.gov.au/freedom-of-information/foi-review-process.




Australian Government

Department of Infrastructure,
Transport, Regional Development,
Communications and the Arts

Our reference: FOI 24-059

s22(1)(@)(ii)

s22(1)(a)(ii)

Deari%z(l)(a)

Decision on your Freedom of Information Request

| refer to your request of 16 August 2023, to the Department of Infrastructure, Transport, Regional
Development, Communications and the Arts (the Department), seeking access to documents under the
Freedom of Information Act 1982 (FOI Act).

1 Your request
You requested access to:

“We request under the freedom of information provisions the specific documents relating to the “Quigley
& Watts Health Assessment and Peer Review” commissioned by Australia Pacific Airports Melbourne
(APAM) in support of the preliminary draft Melbourne Third Runway Major Development Plan (MDP),
submitted around February 2022.

We are making this request in the public interest.

The documents requested were not made public nor were communities fully consulted of their contents
on matters which have direct impact to health and wellbeing.

Please provide information of availability and associated costs.”

2 Authority to make decision

| am authorised by the Secretary to make decisions in relation to Freedom of Information requests under
section 23(1) of the FOI Act.

GPO Box 594, Canberra ACT 2601, Australia
1800 075 001 * infrastructure.gov.au | arts.gov.au




3 Background

As per our discussion and subsequent email of 8 September 2023, the department informed you that there was
public consultation undertaken on the preliminary Melbourne Third Runway Major Development Plan (MDP).
This document is publicly available and can be found via the following link: Virtual Visitor Centre | Melbourne
Airport | Community Analytics (caportal.com.au).

Furthermore, you confirmed that you were seeking the underpinning assessment of the Quigley and Watt
health assessment regarding the Melbourne Third Runway MDP. As per our discussion on 8 September 2023,
this document does not exist in the department’s possession.

On 11 September 2023, you requested that we continue processing this FOI request “for the relevant chapter
from APAM”. As noted above, there is a public version of this chapter which you can gain access to. Noting your
request for the relevant chapter, the department has located one document which is in scope for your request.
Further information on access to this document is provided below.

4q Decision

| have identified one document that is relevant to your request. This document was in the possession of the
Department when your request was received.

I have decided to refuse access to this document.

5 Finding of facts and reasons for decision

My findings of fact and reasons for deciding that the exemption applies to the document relevant to your
request are set out below.

5.1 Section 47C — Deliberative processes

Section 47C of the FOI Act provides that a document is conditionally exempt if its disclosure would disclose
matter (deliberative matter) in the nature of, or relating to, opinion, advice or recommendation obtained,
prepared or recorded, or consultation or deliberation that has taken place, in the course of, or for the purposes
of, the deliberative processes involved in the functions of an agency; or a Minister; or the Government of the
Commonwealth.

Deliberative process

Paragraph 6.58 of the FOI Guidelines states that deliberative process involves the exercise of judgement in
developing and making a selection from different options:

The action of deliberating, in common understanding, involves the weighing up or evaluation of the
competing arguments or considerations that may have a bearing upon one’s course of action. In short,
the deliberative processes involved in the functions of an agency are its thinking processes — the
processes of reflection, for example, upon the wisdom and expediency of a proposal, a particular decision
or a course of action.

Paragraph 6.59 of the FOI Guidelines states that the ‘deliberative process’ generally refers to the process of
weighing up or evaluating competing arguments or considerations or to thinking processes — the process of
reflection, for example, upon the wisdom and expediency of a proposal, a particular decision or a course of
action.



Deliberative matter

Paragraph 6.63 of the FOI Guidelines states that ‘deliberative matter’ is a shorthand term for ‘opinion, advice
and recommendation’ and ‘consultation and deliberation’ that is recorded or reflected in a document. There is
no reason generally to limit the ordinary meanings given to the words ‘opinion, advice or recommendation,
consultation or deliberation’.

| am satisfied that the document contains material that meets the criteria of deliberative matter, and that this
material forms part of a deliberative process. The document sets out the weighing up and evaluation of
competing arguments, and can be characterised as the thinking process of the Department or the process of
reflection upon the wisdom and expediency of a particular proposal.

Purely factual material
Paragraph 6.73 and 6.74 of the FOI Guidelines states that:

6.73 ‘Purely factual material’ does not extend to factual material that is an integral part of the
deliberative content and purpose of a document, or is embedded in or intertwined with the
deliberative content such that it is impractical to excise it.

6.74 Where a decision maker finds it difficult to separate the purely factual material from the
deliberative matter, both the elements may be exempt. If the two elements can be separated,
the decision maker should consider giving the applicant a copy with deletions under s 22 to
provide access to the purely factual material.

| am satisfied that factual information contained within the document is an integral part of the deliberative
content.

For the reasons outlined above, | decided that the document is conditionally exempt from disclosure under
section 47C of the FOI Act.

Where information is found to be conditionally exempt, | must give access to that information unless access at
this time would, on balance, be contrary to the public interest. | have addressed the public interest
considerations below.

5.2 Public interest considerations

Pursuant to section 11A(5) of the FOI Act, | must give access to conditionally exempt information unless access
to that information at that time would, on balance, be contrary to the public interest. | have therefore
considered whether disclosure of the conditionally exempt information would be contrary to the public interest.
| note that paragraph 6.5 of the FOI Guidelines states that the public interest test is considered to be:

e something that is of serious concern or benefit to the public, not merely of individual interest

¢ not something of interest to the public, but in the interest of the public

¢ not a static concept, where it lies in a particular matter will often depend on a balancing of interests

e necessarily broad and non-specific and

¢ relates to matters of common concern or relevance to all members of the public, or a substantial
section of the public.



Factors favouring disclosure
Section 11B of the FOI Act provides that factors favouring access to conditionally exempt information in the
public interest include whether access to that information would do any of the following:

e promote the objects of the FOI Act (including all matters set out in sections 3 and 3A)

¢ inform debate on a matter of public importance

e promote effective oversight of public expenditure

¢ allow a person to access his or her own personal information.

Having regard to the above, | consider that disclosure of the conditionally exempt information at this time:

e would provide access to documents held by an agency of the Commonwealth which would promote
the objects of the FOI Act by providing the Australian community with access to information held by
the Australian Government.

¢ would not inform debate on a matter of public importance
¢ would not promote effective oversight of public expenditure

¢ would not allow you access to your own personal information.
Factors weighing against disclosure
| consider that the following factors weigh against disclosure of the conditionally exempt information at this

time, on the basis that disclosure:

¢ could reasonably be expected to prejudice the early developmental stages of forming opinion, advice
and recommendations during deliberative processes by creating an environment in which there is a
adverse effect on the open consideration of all options that have potential to be put forward

In making my decision, | have not taken into account any of the irrelevant factors set out in section 11B(4) of
the FOI Act, which are:

(@) access to the conditionally exempt information could result in embarrassment to the
Commonwealth Government, or cause a loss of confidence in the Commonwealth Government

(b)  access to the conditionally exempt information could result in any person misinterpreting or
misunderstanding that information

(c)  the author of the document was (or is) of high seniority in the agency to which the request for
access to the document was made

(d)  access to the conditionally exempt information could result in confusion or unnecessary debate.
Conclusion — disclosure is not in the public interest

For the reasons set out above, after weighing all public interest factors for and against disclosure, | decided
that, on balance, disclosure of the conditionally exempt information would be contrary to the public interest. |
am satisfied that the benefit to the public resulting from disclosure of the conditionally exempt information is
outweighed by the benefit to the public of withholding that information.



6 Material taken into consideration

In making my decision, | had regard to the following:

e the terms of your request

¢ the content of the documents captured by your request
e the provisions of the FOI Act

e the guidelines issued by the Australian Information Commissioner under section 93A of the FOI Act (the FOI
Guidelines)

e advice from departmental officers with responsibility for the subject matter contained in the documents
captured by your request

7 Legislative provisions

The FOI Act, including the provisions referred to in my decision, are available on the Federal Register of
Legislation website: www.legislation.gov.au/Series/C2004A02562.

8 Your review rights
Your review rights in relation to this decision are set out at ATTACHMENT A.
Further information

If you require further information regarding this decision, please contact the Department’s FOI Section
at FOl@infrastructure.gov.au.

Yours sincerely

Phil McClure

Assistant Secretary

Airports Branch

Domestic Aviation and Reform Division

Date: 12 September 2023



ATTACHMENT A.

YOUR REVIEW RIGHTS

If you are dissatisfied with my decision, you may apply for a review of it.
Internal review

You canrequest an internal review within 30 days of receiving this decision. An internal review will be conducted
by a different departmental officer from the original decision-maker.

No particular form is required to apply for review although it will assist the Department if you are able to set
out the grounds on which you believe that the original decision should be changed.

Applications for internal review can be sent to FOI@infrastructure.gov.au

If you choose to seek an internal review, you will also have a right to apply for Information Commissioner review
(IC review) of the internal review decision once it has been provided to you if you remain dissatisfied with the
decision.

Information Commissioner review or complaint

You have the right to seek a review by the Information Commissioner of this decision.

An application for IC review must be made in writing to the Office of the Australian Information Commissioner
(OAIC) within 60 days of the decision.

If you are not satisfied with the way we have handled your FOI request, you can lodge a complaint with the
OAIC. However, the OAIC suggests that complaints are made to the agency in the first instance.

More information about the Information Commissioner reviews and complaints is available on the OAIC website
here: www.oaic.gov.au/freedom-of-information/foi-review-process.




FOI 25-114 - Document 125

Australian Government

Department of Infrastructure,
Transport, Regional Development,
Communications and the Arts

Our reference: FOI 23-304

s22(1)(a)(ii)

Dear S22D)(@)()

Decision on your Freedom of Information Request

| refer to your request of 26 June 2023, to the Department of Infrastructure, Transport, Regional Development,
Communications and the Arts (the Department), seeking access to documents under the Freedom of
Information Act 1982 (FOI Act).

1 Your request

You requested access to:

(1) Submissions, briefing or other correspondence provided to the Minister for Infrastructure, Transport,
Regional Development and Local Government, the Hon Catherine King MP, that relate to the Albury-
Wodonga Regional Deal;

(2) Briefing materials provided to Australian Government officials participating in discussions with New
South Wales Government and Victorian Government representatives on the Albury-Wodonga Regional
Deal in May 2023;

(3) Minutes or other records of discussions between Australian Government, NSW Government and
Victorian Government officials on the Albury-Wodonga regional deal in May 2023;

(4) Briefing prepared by the Department for Senate Estimates Committee hearings in May 2023 that
relates to the Albury-Wodonga Regional Deal.

| do not seek access to duplicates of any document captured within the scope of the request; nor the
mobile numbers or full email addresses of government officials, nor the names and contact details of
government officials not in the Senior Executive Service or equivalent. | do ask that junior officials’
positions or titles be left unredacted, along with email domains that provide useful information as to
the origin and destination of communication e.g. ‘[redacted]@infrastructure.gov.au’.

GPO Box 594, Canberra ACT 2601, Australia
1800 075 001  infrastructure.gov.au | arts.gov.au




2 Authority to make decision

| am authorised by the Secretary to make decisions in relation to Freedom of Information requests under
section 23(1) of the FOI Act.

3 Decision

| have identified 6 documents that are relevant to your request. These documents were in the possession of
the Department when your request was received.

| have decided to:

e grant access in full to relevant information in 2 documents

o refuse access to 4 documents

A schedule setting out the documents relevant to your request, with my decision in relation to those
documents, is at ATTACHMENT A.

4 Finding of facts and reasons for decision

My findings of fact and reasons for deciding that exemptions apply to the document/s relevant to your request
are set out below.

4.1 Section 47B - Documents affecting Commonwealth-State relations

Section 47B of the FOI Act provides that a document is conditionally exempt if disclosure:

(a)

would, or could reasonably be expected to, cause damage to relations between the Commonwealth
and a State.

Paragraph 6.31 of the FOI Guidelines states that a document does not have to have been supplied or written
by the Commonwealth, a State agency or a State authority to fall within this exemption. The content of the
document (and potentially the reason or circumstances why the document was created) is the deciding factor,
rather than the originator’s identity. It is also not a relevant consideration that all the parties referred to in the
document are aware of the document or of the reference to the particular agency.

Paragraphs 6.33-6.35 of the FOI Guidelines also state:

6.33

Disclosure of the document may cause damage by, for example:

interrupting or creating difficulty in negotiations or discussions that are underway, including in
the development of joint or parallel policy

adversely affecting the administration of a continuing Commonwealth-State project
substantially impairing (but not merely modifying) Commonwealth-State programs

adversely affecting the continued level of trust or co-operation in existing inter-office
relationships

impairing or prejudicing the flow of information to and from the Commonwealth



6.34 Decision makers may also need to consider future working relationships where disclosure may, for
example:

6.35

impair or prejudice the future flow of information

adversely affect Commonwealth-State police operations or investigations

adversely affect the development of future Commonwealth-State projects

The potential damage need not be quantified, www.oaic.gov.au/freedom-of-information/freedom-

of-information-guidance-for-government-agencies/foi-guidelines/part-6-conditional-exemptions but
the effect on relations arising from the disclosure must be adverse.

Having regard to the above, | am satisfied that disclosure of the documents marked s.47B(a) in
attachment A would interrupt or create difficulty in negotiations or discussions that are
underway, adversely affect the administration of a continuing Commonwealth-State project, and
adversely affect the continued level of trust or co-operation in existing inter-office relationships.

In relation to the test would or could reasonably be expected, paragraph 5.16-5.18 of the FOI Guidelines state:

5.16

5.17

5.18

The test requires the decision maker to assess the likelihood of the predicted or forecast event, effect
or damage occurring after disclosure of a document.

The use of the word ‘could’ in this qualification is less stringent than ‘would’, and requires analysis of
the reasonable expectation rather than certainty of an event, effect or damage occurring. It may be a
reasonable expectation that an effect has occurred, is presently occurring, or could occur in the future.

The mere risk, possibility or chance of prejudice does not qualify as a reasonable expectation. There
must, based on reasonable grounds, be at least a real, significant or material possibility of prejudice.

| am satisfied that damage that would or could reasonably be expected to occur, based on reasonable grounds,
is real, significant or a material possibility.

Consultation with a State or Territory

In making my decision, | consulted with the relevant State and/or Territory governments, and | took into account
any concerns raised by the relevant State and/or Territory.

For the reasons outlined above, | decided that the documents marked ‘s47B’ in the schedule are conditionally
exempt from disclosure under section 47B of the FOI Act.

Where information is found to be conditionally exempt, | must give access to that information unless access at
this time would, on balance, be contrary to the public interest. | have addressed the public interest
considerations below.

4.2 Section 47C - Deliberative processes

Section 47C of the FOI Act provides that a document is conditionally exempt if its disclosure would disclose
matter (deliberative matter) in the nature of, or relating to, opinion, advice or recommendation obtained,
prepared or recorded, or consultation or deliberation that has taken place, in the course of, or for the purposes
of, the deliberative processes involved in the functions of an agency; or a Minister; or the Government of the
Commonwealth.



Deliberative process

Paragraph 6.58 of the FOI Guidelines states that deliberative process involves the exercise of judgement in
developing and making a selection from different options:

The action of deliberating, in common understanding, involves the weighing up or evaluation of the
competing arguments or considerations that may have a bearing upon one’s course of action. In short, the
deliberative processes involved in the functions of an agency are its thinking processes — the processes of
reflection, for example, upon the wisdom and expediency of a proposal, a particular decision or a course of
action.

Paragraph 6.59 of the FOI Guidelines states that the ‘deliberative process’ generally refers to the process of
weighing up or evaluating competing arguments or considerations or to thinking processes — the process of
reflection, for example, upon the wisdom and expediency of a proposal, a particular decision or a course of
action.

Deliberative matter

Paragraph 6.63 of the FOI Guidelines states that ‘deliberative matter’ is a shorthand term for ‘opinion, advice
and recommendation’ and ‘consultation and deliberation’ that is recorded or reflected in a document. There is
no reason generally to limit the ordinary meanings given to the words ‘opinion, advice or recommendation,
consultation or deliberation’.

| am satisfied that the documents marked ‘s47C’ in the schedule contain material that meets the criteria of
deliberative matter, and that this material forms part of a deliberative process. The documents set out the
weighing up and evaluation of competing arguments, and can be characterised as the thinking process of the
Department or the process of reflection upon the wisdom and expediency of a particular proposal.

Purely factual material
Paragraph 6.73 and 6.74 of the FOI Guidelines states that:

6.73 ‘Purely factual material’ does not extend to factual material that is an integral part of the deliberative
content and purpose of a document, or is embedded in or intertwined with the deliberative content
such that it is impractical to excise it.

6.74 Where a decision maker finds it difficult to separate the purely factual material from the deliberative
matter, both the elements may be exempt. If the two elements can be separated, the decision maker
should consider giving the applicant a copy with deletions under s 22 to provide access to the purely
factual material.

| am satisfied that factual information contained within the documents is an integral part of the deliberative
content.

For the reasons outlined above, | decided that the documents marked ‘s47C’" in the schedule are conditionally
exempt from disclosure under section 47C of the FOI Act.

Where information is found to be conditionally exempt, | must give access to that information unless access at
this time would, on balance, be contrary to the public interest. | have addressed the public interest
considerations below.



4.3 Public interest considerations

Pursuant to section 11A(5) of the FOI Act, | must give access to conditionally exempt information unless access
to that information at that time would, on balance, be contrary to the public interest. | have therefore
considered whether disclosure of the conditionally exempt information would be contrary to the public interest.
| note that paragraph 6.5 of the FOI Guidelines states that the public interest test is considered to be:

e something that is of serious concern or benefit to the public, not merely of individual interest

e not something of interest to the public, but in the interest of the public

e not a static concept, where it lies in a particular matter will often depend on a balancing of interests

e necessarily broad and non-specific and

e relates to matters of common concern or relevance to all members of the public, or a substantial section

of the public.

Factors favouring disclosure
Section 11B of the FOI Act provides that factors favouring access to conditionally exempt information in the
public interest include whether access to that information would do any of the following:

o promote the objects of the FOI Act (including all matters set out in sections 3 and 3A)

o inform debate on a matter of public importance

e promote effective oversight of public expenditure

e allow a person to access his or her own personal information.

Having regard to the above, | consider that disclosure of the conditionally exempt information at this time:

e would provide access to documents held by an agency of the Commonwealth which would promote the
objects of the FOI Act by providing the Australian community with access to information held by the
Australian Government.

¢ would not inform debate on a matter of public importance
o would not promote effective oversight of public expenditure

o would not allow you access to your own personal information.
Factors weighing against disclosure
| consider that the following factors weigh against disclosure of the conditionally exempt information at this
time, on the basis that disclosure:

e would adversely affect the administration of a continuing Commonwealth-State project;

e would damage the continued level of trust or co-operation in existing inter-government working
relationships;

e could reasonably be expected to prejudice the developmental stages of forming opinion, advice and
recommendations during deliberative processes by creating an environment in which there is a negative
effect on the open consideration of all options that have potential to be put forward.



In making my decision, | have not taken into account any of the irrelevant factors set out in section 11B(4) of
the FOI Act, which are:

(a) access to the conditionally exempt information could result in embarrassment to the Commonwealth
Government, or cause a loss of confidence in the Commonwealth Government;

(b) access to the conditionally exempt information could result in any person misinterpreting or
misunderstanding that information;

(c) the author of the document was (or is) of high seniority in the agency to which the request for access
to the document was made;

(d) access to the conditionally exempt information could result in confusion or unnecessary debate.
Conclusion — disclosure is not in the public interest

For the reasons set out above, after weighing all public interest factors for and against disclosure, | decided
that, on balance, disclosure of the conditionally exempt information would be contrary to the public interest. |
am satisfied that the benefit to the public resulting from disclosure of the conditionally exempt information is
outweighed by the benefit to the public of withholding that information.

4.4 Section 22 — deletion of irrelevant and/or exempt material

Section 22 of the FOI Act applies to documents containing irrelevant and/or exempt material and allows an
agency to delete such material from a document.

| decided that the documents captured by your request contain material which can reasonably be regarded as
irrelevant to your request. As such, an edited copy of those documents has been prepared in accordance with
section 22(1)(a)(ii) of the FOI Act. This information is marked ‘s22’ in the documents released to you.

As | decided that some information you have requested is exempt from disclosure, | have prepared an edited
copy of the document being released by deleting the exempt information under section 22(1)(a)(i) of the FOI
Act.

5 Material taken into consideration

In making my decision, | had regard to the following:
o the terms of your request
e the content of the documents captured by your request
o the provisions of the FOI Act

e the guidelines issued by the Australian Information Commissioner under section 93A of the FOI Act (the
FOI Guidelines)

e advice from departmental officers with responsibility for the subject matter contained in the documents
captured by your request

e submissions from third parties consulted about documents which contain information concerning them

6 Legislative provisions

The FOI Act, including the provisions referred to in my decision, are available on the Federal Register of
Legislation website: www.legislation.gov.au/Series/C2004A02562.




7 Your review rights

Your review rights in relation to this decision are set out at ATTACHMENT B.

8 Publication of material released under the FOI Act

Where | havedecided to release documents to you, we may also publish the released material on our Disclosure
Log. We will not publish personal or business affairs information where it would be unreasonable to do so.

For your reference our Disclosure Log can be found here;

e www.infrastructure.gov.au/about-us/freedom information/freedom-information-disclosure log.

Further information

if you require further information regarding this decision, please contact the Department’s FOI Section
at FOl@infrastructure.gov.au.

Yours sincerely,

s22(1)(a)(ii)

Fiona Yule

Assistant Secretary

City and Regional Partnerships Branch
Partnerships and Projects Division

Date: b September 2023



SCHEDULE OF DOCUMENTS FOI 23-304

Doc Date of
No. document

Description of document

Num

of

ATTACHMENT A.

Decision on access

Provision of
FOI Act

Senate Brief SB23-000616 - City

Pages

Partial access granted

1. 12/05/2023 shidl Reaienal Deals 6 Access granted t.o s.22(1)(a)(ii)
relevant information
Wod i j
2 0s/0a00s | iceonsalResiohalRigjects 1 Access granted in full -
Summary of Commitments
e - . s.47B(a)
3. 24/11/2022 | Ministerial Submission 33 Access refused in full ATC
478
4, 13/06/2023 | Ministerial Submission 8 Access refused in full : j,;c(a)
5. 08/02/2023 | Ministerial Submission 17 Access refused in full 2'3;2(3)
Intergovernmental Steering : s.47B(a)
6. 04/05/2023 Cominittee Maetine W rite 4 Access refused in full < A7C




ATTACHMENT B.

YOUR REVIEW RIGHTS
If you are dissatisfied with my decision, you may apply for a review of it.
Internal review

You can request an internal review within 30 days of receiving this decision. An internal review will be conducted
by a different departmental officer from the original decision-maker.

No particular form is required to apply for review although it will assist the Department if you are able to set
out the grounds on which you believe that the original decision should be changed.

Applications for internal review can be sent to FOI@infrastructure.gov.au

If you choose to seek an internal review, you will also have a right to apply for Information Commissioner review
(IC review) of the internal review decision once it has been provided to you if you remain dissatisfied with the
decision.

Information Commissioner review or complaint
You have the right to seek a review by the Information Commissioner of this decision.

An application for IC review must be made in writing to the Office of the Australian Information Commissioner
(OAIC) within 60 days of the decision.

If you are not satisfied with the way we have handled your FOI request, you can lodge a complaint with the
OAIC. However, the OAIC suggests that complaints are made to the agency in the first instance.

More information about the Information Commissioner reviews and complaints is available on the OAIC website
here: www.oaic.gov.au/freedom-of-information/foi-review-process.
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Our reference: FOI 23-309

s22(1)(a)(ii)

Dear S22(1)(a)(ii)

Decision on your Freedom of Information Request
| refer to your request of 28 June 2023, to the Department of Infrastructure, Transport, Regional Development,

Communications and the Arts (the Department), seeking access to documents under the Freedom of
Information Act 1982 (FOI Act).

1 Your request

You requested access to:

All correspondence from Zoe Daniel MP or the office of Zoe Daniel MP to the Infrastructure Minister’s
Office since 21 May 2022.

2 Authority to make decision

| am authorised by the Secretary to make decisions in relation to Freedom of Information requests under
section 23(1) of the FOI Act.

3 Decision

| have identified two documents that are relevant to your request. These documents were in the possession of
the Department when your request was received.

| have decided to grant partial access to two documents.

A schedule setting out the documents relevant to your request, with my decision in relation to those
documents, is at ATTACHMENT A.

4 Finding of facts and reasons for decision

My findings of fact and reasons for deciding that exemption apply to the parts of documents relevant to your
request are set out below.

GPO Box 594, Canberra ACT 2601, Australia
1800 075 001 * infrastructure.gov.au | arts.gov.au




4.1 Section 47F — Documents affecting personal privacy

Section 47F of the FOI Act provides that a document is conditionally exempt if its disclosure would involve the
unreasonable disclosure of personal information about any person (including a deceased person).

Personal Information

Personal information has the same meaning as in the Privacy Act. Specifically, section 6 of the Privacy Act
provides that personal information means information or an opinion about an identified individual, or an
individual who is reasonably identifiable whether the information or opinion is true or not; and whether the
information or opinion is recorded in a material form or not.

Paragraph 6.131 of the FOI Guidelines states that for particular information to be personal information, an
individual must be identified or reasonably identifiable.

Paragraph 6.130 of the FOI Guidelines states that personal information can include a person’s name, address,
telephone number, date of birth, medical records, bank account details, taxation information and signature.

An individual is a natural person rather than a corporation, trust, body politic or incorporated association.
| am satisfied that parts of the documents marked ‘s47F includes personal information about an individual.
Unreasonable Disclosure of Personal Information

Section 47F(2) of the FOI Act provides that, in determining whether the disclosure would involve the
unreasonable disclosure of personal information, | must have regard to the following matters:

(a) the extent to which the information is well known

(b)  whether the person to whom the information relates is known to be (or to have been) associated
with the matters dealt with in the document

(c)  the availability of the information from publicly accessible sources
(d)  any other matters that the agency or Minister considers relevant.
Paragraph 6.138 of the FOI Guidelines states that:

The personal privacy exemption is designed to prevent the unreasonable invasion of third parties’
privacy. The test of ‘unreasonableness’ implies a need to balance the public interest in disclosure of
government-held information and the private interest in the privacy of individuals. The test does not,
however, amount to the public interest test of s 11A(5), which follows later in the decision making
process. It is possible that the decision maker may need to consider one or more factors twice, once to
determine if a projected effect is unreasonable and again when assessing the public interest balance.

| note that the AAT, in Re Chandra and Minister for Immigration and Ethnic Affairs [1984] AATA 437 at paragraph
259, stated that:

... Whether a disclosure is ‘unreasonable’ requires ... a consideration of all the circumstances, including
the nature of the information that would be disclosed, the circumstances in which the information was
obtained, the likelihood of the information being information that the person concerned would not wish
to have disclosed without consent, and whether the information has any current relevance ... it is also
necessary in my view to take into consideration the public interest recognised by the Act in the disclosure



of information ... and to weigh that interest in the balance against the public interest in protecting the
personal privacy of a third party ...

Paragraphs 6.142 and 6.143 of the FOI Guidelines state:

6.142 Key factors for determining whether disclosure is unreasonable include:
e the author of the document is identifiable
e the documents contain third party personal information
e release of the documents would cause stress on the third party

e no public purpose would be achieved through release

6.143  As discussed in the leading s 47F IC review decision of ‘FG’ and National Archives of Australia
[2015] AICmr 26, other factors considered to be relevant include:

e the nature, age and current relevance of the information

e any detriment that disclosure may cause to the person to whom the information relates
e any opposition to disclosure expressed or likely to be held by that person

e the circumstances of an agency’s collection and use of the information

e the fact that the FOI Act does not control or restrict any subsequent use or dissemination
of information released under the FOI Act

e any submission an FOI applicant chooses to make in support of their application as to their
reasons for seeking access and their intended or likely use or dissemination of the
information, and

e whether disclosure of the information might advance the public interest in government
transparency and integrity

| am satisfied that the disclosure of personal information contained within the documents would, in the
circumstances, constitute an unreasonable disclosure of personal information for the following reasons:

the conditionally exempt personal information is not well known

the conditionally exempt personal information is not available from publicly accessible sources
the individual whose personal information is contained in the document are identifiable

the information is current and has not lost its sensitivity through the passage of time

the individual would not expect the information to be placed in the public domain, and detriment may be
caused to the individual to whom the information relates, and

the FOI Act does not control or restrict any subsequent use or dissemination of information released under
the FOI Act.

| have consulted with affected third parties regarding the disclosure of their personal information, and | have
considered any concerns raised by those individuals during the course of making my decision.

For the reasons outlined above, | decided that the parts of the documents marked ‘s47F are conditionally
exempt from disclosure under section 47F of the FOI Act.

Where information is found to be conditionally exempt, | must give access to that information unless access at
this time would, on balance, be contrary to the public interest. | have addressed the public interest
considerations below.



4.2 Public interest considerations

Pursuant to section 11A(5) of the FOI Act, | must give access to conditionally exempt information unless access
to that information at that time would, on balance, be contrary to the public interest. | have therefore
considered whether disclosure of the conditionally exempt information would be contrary to the public interest.
| note that paragraph 6.5 of the FOI Guidelines states that the public interest test is considered to be:

e something that is of serious concern or benefit to the public, not merely of individual interest

¢ not something of interest to the public, but in the interest of the public

¢ not a static concept, where it lies in a particular matter will often depend on a balancing of interests

e necessarily broad and non-specific and

e relates to matters of common concern or relevance to all members of the public, or a substantial

section of the public.

Factors favouring disclosure
Section 11B of the FOI Act provides that factors favouring access to conditionally exempt information in the
public interest include whether access to that information would do any of the following:

e promote the objects of the FOI Act (including all matters set out in sections 3 and 3A)

¢ inform debate on a matter of public importance

e promote effective oversight of public expenditure

¢ allow a person to access his or her own personal information.

Having regard to the above, | consider that disclosure of the conditionally exempt information at this time:

¢ would provide access to documents held by an agency of the Commonwealth which would promote
the objects of the FOI Act by providing the Australian community with access to information held by
the Australian Government.

¢ would not inform debate on a matter of public importance
¢ would not promote effective oversight of public expenditure

¢ would not allow you access to your own personal information.
Factors weighing against disclosure

| consider that the following factors weigh against disclosure of the conditionally exempt information at this
time, on the basis that disclosure:

¢ could reasonably be expected to prejudice the protection of an individual’s right to personal privacy

o The Department is committed to complying with its obligations under the Privacy Act 1988, which
sets out standards and obligations that regulate how we must handle and manage personal
information. | consider it is firmly in the public interest that we uphold the rights of individuals to
their own privacy and meet our statutory obligations under the Privacy Act.

o | note that the substance of the information that is relevant to your request has been released to
you and disclosure of the conditionally exempt personal information would not provide you with
any further insight into the workings of government beyond that substantive information.



In making my decision, | have not taken into account any of the irrelevant factors set out in section 11B(4) of
the FOI Act, which are:

(a) access to the conditionally exempt information could result in embarrassment to the
Commonwealth Government, or cause a loss of confidence in the Commonwealth Government

(b) access to the conditionally exempt information could result in any person misinterpreting or
misunderstanding that information

(c)  the author of the document was (or is) of high seniority in the agency to which the request for
access to the document was made

(d)  access to the conditionally exempt information could result in confusion or unnecessary debate.
Conclusion — disclosure is not in the public interest

For the reasons set out above, after weighing all public interest factors for and against disclosure, | decided
that, on balance, disclosure of the conditionally exempt information would be contrary to the public interest. |
am satisfied that the benefit to the public resulting from disclosure of the conditionally exempt information is
outweighed by the benefit to the public of withholding that information.

5 Material taken into consideration

In making my decision, | had regard to the following:

¢ the terms of your request

¢ the content of the documents captured by your request
¢ the provisions of the FOI Act

¢ the guidelines issued by the Australian Information Commissioner under section 93A of the FOI Act (the FOI
Guidelines)

e advice from departmental officers with responsibility for the subject matter contained in the documents
captured by your request

e submissions from third parties consulted about documents which contain information concerning them
6 Legislative provisions

The FOI Act, including the provisions referred to in my decision, are available on the Federal Register of
Legislation website: www.legislation.gov.au/Series/C2004A02562.

7 Your review rights

Your review rights in relation to this decision are set out at ATTACHMENT B.

8 Publication of material released under the FOI Act

Where | have decided to release documents to you, we may also publish the released material on our Disclosure
Log. We will not publish personal or business affairs information where it would be unreasonable to do so.

For your reference our Disclosure Log can be found here: www.infrastructure.gov.au/about-us/freedom-
information/freedom-information-disclosure-log.




Yours sincerely
s22(1)(a)(ii)

Jennie Hood

Assistant Secretary

Regional Programs Branch

Regional Development and Local Government Division

Date: 31 September 2023



SCHEDULE OF DOCUMENTS FOI 23-309

ATTACHMENT A.

Doc Date of Description of document Num of Decision on access Provision
No. document Pages of FOI
Act
1. 30/08/2022 Letter to The Hon. Catherine King MP 12 Partial access granted | s47F
from Zoe Daniel MP
Subject: Yalukit William Nature
Reserve on the former Elsternwick
Park Golf Course site.
22 Undated Letter to The Hon. Catherine King MP | 15 Partial access granted | s47F
from Zoe Daniel MP
Subject: Women’s access to sporting
changerooms in Goldstein




ATTACHMENT B.

YOUR REVIEW RIGHTS

If you are dissatisfied with my decision, you may apply for a review of it.
Internal review

You canrequest an internal review within 30 days of receiving this decision. An internal review will be conducted
by a different departmental officer from the original decision-maker.

No particular form is required to apply for review although it will assist the Department if you are able to set
out the grounds on which you believe that the original decision should be changed.

Applications for internal review can be sent to FOI@infrastructure.gov.au

If you choose to seek an internal review, you will also have a right to apply for Information Commissioner review
(IC review) of the internal review decision once it has been provided to you if you remain dissatisfied with the
decision.

Information Commissioner review or complaint

You have the right to seek a review by the Information Commissioner of this decision.

An application for IC review must be made in writing to the Office of the Australian Information Commissioner
(OAIC) within 60 days of the decision.

If you are not satisfied with the way we have handled your FOI request, you can lodge a complaint with the
OAIC. However, the OAIC suggests that complaints are made to the agency in the first instance.

More information about the Information Commissioner reviews and complaints is available on the OAIC website
here: www.oaic.gov.au/freedom-of-information/foi-review-process.
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Australian Government

Department of Infrastructure,,
Transport, Regional Development,
Communications and the Arts

Our reference: FOI 24-006

s22(1)(a)(ii)

DearsZZ(l)(a)(ii)

Decision on your Freedom of Information Request

| refer to your request of 08 July 2023, to the Department of Infrastructure, Transport, Regional Development,
Communications and the Arts (the Department), seeking access to documents under the Freedom of
Information Act 1982 (FOI Act).

1 Your request
You requested access to:

| wish to access the following documents relating to grant funding made available under the Regional
Airports Program which was awarded to the operator of the Leongatha Aerodrome.

The grant ID as per the Australian Governments ‘Grant Connect’ website is: GA122835-V1. Further
details relating to the grant and grant applicant are published on the Grant Connect website at
https://www.grants.gov.au/Ga/Show/cd06a2ac-47aa-4a87-bf96-8932fb7fcdc5

Specifically, | am seeking the following documents:

¢ The grant/funding application made by the applicant (The Trustee For Leongatha Aerodrome Users
Unit Trust) or their agent/representative with respect to the above funding program.

¢ A copy of the final/signed grant/funding agreement.
¢ A copy of any subsequent requests for variation to the agreement.

¢ A copy of any documents relating to acquittal of funds or reporting on the progress of the funded
activities.

* Copies of any correspondence between the applicant or their agent and the Department of
Department of Infrastructure, Transport, Regional Development, Communications and the Arts in
relation to this grant program from 1 January 2020 until today.

I note that these documents may contain personal information of individuals. | am not seeking access to
personal information and consent to its removal from the documents. ‘

GPO Box 594, Canberra ACT 2601, Australia
1800 075 001 ¢ infrastructure.gov.au | arts.gov.au




2 Authority to make decision

| am authorised by the Secretary to make decisions in relation to Freedom of Information requests under
section 23(1) of the FOI Act.

3 Decision

| have identified 13 documents that are relevant to your request. These documents were in the possession of
the Department when your request was received.

| have decided to:

e grant access in full to relevant information in 7 documents

e grant partial access to 6 documents

A schedule setting out the documents relevant to your request, with my decision in relation to those
documents, is at ATTACHMENT A.

4 Finding of facts and reasons for decision

My findings of fact and reasons for deciding that exemptions apply to the parts of documents relevant to your
request are set out below.

4.1 Section 47 - Documents disclosing commercially valuable information

Section 47(1){b) of the FOI Act provides that a document is an exempt document if its disclosure would disclose
information having a commercial value that would be, or could reasonably be expected to be, destroyed or
diminished if the information were disclosed.

Paragraphs 5.204 and 5.205 of the FOI Guidelines state:

5.204  To be exempt under s 47(1)(b) a document must satisfy two criteria:

¢ the document must contain information that has a commercial value either to an agency or
to another person or body, and

¢ the commercial value of the information would be, or could reasonably be expected to be,
destroyed or diminished if it were disclosed

5.205 It is a question of fact whether information has commercial value, and whether disclosure
would destroy or diminish that value. The commercial value may relate, for example, to the
profitability or viability of a continuing business operation or commercial activity in which an
agency or person is involved. The information need not necessarily have ‘exchange value’, in
the sense that it can be sold as a trade secret or intellectual property. The following factors may
assist in deciding in a particular case whether information has commercial value:

e whether the information is known only to the agency or person for whom it has value or, if
it is known to others, to what extent that detracts from its intrinsic commercial value

e whether the information confers a competitive advantage on the agency or person to whom
it relates — for example, if it lowers the cost of production or allows access to markets not
available to competitors
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* whether a genuine “arm’s-length” buyer would be prepared to pay to obtain that
information

* whether the information is still current or out of date (out of date information may no longer
have any value), and

* whether disclosing the information would reduce the value of a business operation or
commercial activity — reflected, perhaps, in a lower share price

I am satisfied that the relevant information contained in the documents:

is only known to the Department and the affected third party for whom it has value
is not known to.others, and disclosure of the information would detract from its intrinsic commercial value

confers a competitive advantage on the affected third party, and provides the affected third party with
access to markets not available to its competitors

is something that a genuine “arm’s length’ buyer would be prepared to pay to obtain
is still current, and retains its intrinsic value to the affected third party

would reduce in value to the business operations or commercial activities of the affected third party if
disclosed.

As notified to you on 20 July 2023, in accordance with the obligations under section 27 of the FOI Act, the
Department has consulted with the affected third parties. In making my decision on access to the relevant
documents, | have taken into consideration the exemption submissions made during that consultation process.

For the reasons outlined above, | decided that the parts of the documents marked ‘s47’ are exempt from
disclosure under section 47(1)(b} of the FOI Act.

4.2 Section 47E - Documents affecting certain operations of agencies

Section 47E of the FOI Act provides that a document is conditionally exempt if its disclosure would, or could
reasonably be expected to, do any of the following:

(@)  prejudice the effectiveness of procedures or methods for the conduct of tests, examinations or
audits by an agency;

(b)  prejudice the attainment of the objects of particular tests, examinations or audits conducted or to
be conducted by an agency;

(c) have a substantial adverse effect on the management or assessment of personnel by the
Commonwealth or by an agency;

(d)  have a substantial adverse effect on the proper and efficient conduct of the operations of an
agency.

Paragraph 6.120 of the FOI Guidelines states:

An agency’s operations may not be substantially adversely affected if the disclosure would, or could
reasonably be expected to lead to a change in the agency’s processes that would enable those processes
to be more efficient. For example, in Re Scholes and Australian Federal Police [1996] AATA 347, the AAT
found that the disclosure of particular documents could enhance the efficiency of the Australian Federal
Police as it could lead to an improvement of its investigation process.




Paragraph 6.123 of the FOI Guidelines states that the predicted effect must bear on the Department’s ‘proper
and efficient’ operations, that is, the Department is undertaking its expected activities in an expected manner.
Where disclosure of the documents reveals unlawful activities or inefficiencies, this element of the conditional
exemption will not be met and the conditional exemption will not apply.

| am satisfied that the parts of the documents marked ‘s47E(d)’ contains information which, if disclosed, would
or could reasonably be expected to, have a substantial and an unreasonable effect on the Department’s proper
and efficient operations. These are operational activities that are being undertaken in an expected and lawful
manner, and would not reveal inefficiencies in the way in which the Department conducts those operational
activities.

For the reasons outlined above, | decided that the parts of the documents marked ‘s47E’ are conditionally
exempt from disclosure under section 47E of the FOI Act.

Where information is found to be conditionally exempt, | must give access to that information unless access at
this time would, on balance, be contrary to the public interest. | have addressed the public interest
considerations below.

4.3 Section 47G - Business information

Section 47G of the FOI Act provides that a document is conditionally exempt if its disclosure would disclose
information concerning a person in respect of his or her business or professional affairs or concerning the
business, commercial or financial affairs of an organisation or undertaking, in a case in which the disclosure of
the information:

(a)  would, or could reasonably be expected to, unreasonably affect that person adversely in respect
of his or her lawful business or professional affairs or that organisation or undertaking in respect
of its lawful business, commercial or financial affairs; or

(b)  could reasonably be expected to prejudice the future supply of information to the Commonwealth
or an agency for the purpose of the administration of a law of the Commonwealth or of a Territory
or the administration of matters administered by an agency.

Business information

Paragraph 6.184 of the FOI Guidelines states that the conditionally exempt information must have some
relevance to a person in respect of his or her business or professional affairs or to the business, commercial or
financial affairs of an organisation or undertaking.

Paragraph 6.192 of the FOI Guidelines further states that the use of the term ‘business or professional affairs’
distinguishes an individual’s personal or private affairs and an organisation’s internal affairs. The term ‘business
affairs’ has been interpreted to mean ‘the totality of the money-making affairs of an organisation or undertaking
as distinct from its private or internal affairs’. .

Paragraph 6.194 of the FOI Guidelines states that ‘profession’ is not static, and is clearly intended to cover the
work activities of a person who is admitted to a recognised profession and who ordinarily offers professional
services to the public for a fee.

The parts of the documents marked ‘s47G’ contain business affairs information that is relevant to the business,
commercial or financial affairs of an organisation or undertaking. This information is relevant to the profitability
and financial viability of an organisation or undertaking, and does not relate to its private or internal affairs.

As such, | am satisfied that this information is business information.
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Unreasonable adverse effect of disclosure

Paragraph 6.187 of the FOI Guidelines states that the presence of ‘unreasonably’ in section 47G(1) implies a
need to balance public and private interests. The public interest, or some aspect of it, will be one of the factors
in determining whether the adverse effect of disclosure on a person in respect of his or her business affairs is
unreasonable. | must therefore balance the public and private interest factors to decide whether disclosure is
unreasonable for the purposes of section 47G{1)(a}); but this does not amount to the public interest test of
section 11A(5) which follows later in the decision process.

Paragraph 6.188 of the FOI Guidelines goes on to state that the test of reasonableness applies not to the claim
of harm but to the objective assessment of the expected adverse effect. | must balance the public interest
against a private interest of the affected third parties, preserving the profitability of a business.

I am satisfied that the disclosure of the business affairs information would result in an adverse effect on the
business, commercial or financial affairs of an organisation or undertaking. ! have also had regard to the public
and private interest factors, and | am satisfied that the preservation of the profitability and ongoing viability of
the affected third-party business outweighs the public interest in the disclosure of this information.

Section 47G(2) of the FOI Act provides that section 47G(1) does not apply to trade secrets or other information
to which section 47 applies. Section 47G has not been applied to any information which | have previously
decided is exempt under section 47 of the FOI Act.

I have consulted with the affected third party regarding the relevant business affairs information, and in making
my decision, | have considered submissions made.

For the reasons outlined above, | decided that the parts of the documents marked ‘s47G’ are conditionally
exempt from disclosure under section 47G of the FOI Act.

Where information is found to be conditionally exempt, | must give access to that information unless access at
this time would, on balance, be contrary to the public interest. | have addressed the public interest
considerations below.

4.4 Public interest considerations

Pursuant to section 11A(5) of the FOI Act, | must give access to conditionally exempt information unless access
to that information at that time would, on balance, be contrary to the public interest. | have therefore
considered whether disclosure of the conditionally exempt information would be contrary to the public interest.

I note that paragraph 6.5 of the FOI Guidelines states that the public interest test is considered to be:

¢ something that is of serious concern or benefit to the public, not merely of individual interest

not something of interest to the public, but in the interest of the public
* not a static concept, where it lies in a particular matter will often depend on a balancing of interests
¢ necessarily broad and non-specific and

* relates to matters of common concern or relevance to all members of the public, or a substantial
section of the public.

Factors favouring disclosure

Section 11B of the FOI Act provides that factors favouring access to conditionally exempt information in the
public interest include whether access to that information would do any of the following:

e promote the objects of the FOI Act (including all matters set out in sections 3 and 3A)




* inform debate on a matter of public importance

e promote effective oversight of public expenditure

* allow a person to access his or her own personal information.

Having regard to the above, | consider that disclosure of the conditionally exempt information at this time:

» would provide access to documents held by an agency of the Commonwealth which would promote
the objects of the FOI Act by providing the Australian community with access to information held by
the Australian Government.

* would not inform debate on a matter of public importance
* would not promote effective oversight of public expenditure

* would not allow you access to your own personal information.
Factors weighing against disclosure
I consider that the following factors weigh against disclosure of the conditionally exempt information at this

time, on the basis that disclosure:

* Could reasonably have a substantial adverse effect on the proper and efficient conduct of the
operations of an agency.

» could reasonably be expected to be an unreasonable disclosure of business, commercial or financial
affairs of an organisation or undertaking

In making my decision, | have not taken into account any of the irrelevant factors set out in section 11B(4) of
the FOI Act, which are:

(a) access to the conditionally exempt information could result in embarrassment to the
Commonwealth Government, or cause a loss of confidence in the Commonwealth Government

(b)  access to the conditionally exempt information could result in any person misinterpreting or
misunderstanding that information

(c)  the author of the document was (or is) of high seniority in the agency to which the request for
access to the document was made '

(d)  access to the conditionally exempt information could result in confusion or unnecessary debate.
Conclusion — disclosure is not in the public interest

For the reasons set out above, after weighing all public interest factors for and against disclosure, | decided
that, on balance, disclosure of the conditionally exempt information would be contrary to the public interest. |
am satisfied that the benefit to the public resulting from disclosure of the conditionally exempt information is
outweighed by the benefit to the public of withholding that information.
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4.5 Section 22 — deletion of irrelevant and/or exempt material

Section 22 of the FOI Act applies to documents containing irrelevant and/or exempt material and allows an
agency to delete such material from a document.

I decided that the documents captured by your request contain material which can reasonably be regarded as
irrelevant to your request. As such, an edited copy of those documents has been prepared in accordance with
section 22(1)(a)(ii) of the FOI Act. This information is marked ‘s22’ in the documents released to you.

The documents contain personal identifiers of public servants. When your request was acknowledged, we
notified you that personal information of public servants below the SES level and all email addresses, signatures
and direct telephone numbers would be considered irrelevant to the scope of your request unless you told us
that you were expressly seeking access to that information. On the basis that you did not notify us otherwise,
| decided this information is irrelevant to your request and it has been deleted under section 22 of the FOI Act
as outlined above. ’

5

Material taken into consideration

In making my decision, | had regard to the following:

6

the terms of your request
the content of the documents captured by your request
the provisions of the FOI Act

the guidelines issued by the Australian Information Commissioner under section 93A of the FOI Act (the FOI
Guidelines)

advice from departmental officers with responsibility for the subject matter contained in the documents
captured by your request

submissions from third parties consulted about documents which contain information concerning them

Legislative provisions

The FOI Act, including the provisions referred to in my decision, are available on the Federal Register of
Legislation website: www.legislation.gov.au/Series/C2004A02562.

7

Your review rights

Your review rights in relation to this decision are set out at ATTACHMENT B.
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8 Publication of material released under the FOI Act

Where | have decided to release documents to you, we may also publish the released material on our Disclosure
Log. We will not publish personal or business affairs information where it would be unreasonable to do so.

For your reference our Disclosure Log can be found here: www.infrastructure.gov.au/about-us/freedom-
information/freedom-information-disclosure-log.

Yours sincerely

$22(1)(a)(ii)

Ben Vincent

Assistant Secretary

Domestic Policy and Programs Branch
Domestic Aviation & Reform Division

Date: | September 2023
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ATTACHMENT A.

SCHEDULE OF DOCUMENTS FOI 24-006

"Date of
‘"document

Num of | Decision on access
t
Pages |

| Provision
|-of FOI

Description of document

? i Act

1. 12/12/2019 RAPIO000099 -Application: from 10 Partial access granted | s22
Leongatha Aerodrome Users Unit Trust s47G
(LAUUT)
2. 12/12/2019 RAPIO000099 ~ Submission for funding 1: | 12 Access granted in full
‘Attachment 1 — Assessment Criterion 1 ~
Demonstrated need for the project’
3. 12/12/2019 RAPIO000099 ~ Submission for funding 2: | 6 Access granted in full
‘Attachment 2 — Assessment Criterion 2 —
Capacity, capability and resources — part
1’
4, 12/12/2019 RAPI0000099 — Submission for funding 3: |8 Access granted in full . |'s22
‘Attachment 3 — Assessment Criterion 2 — to relevant
Capacity, capability and resources = part information
2
5. 12/12/2019 RAPI0O000099 — Submission for funding 4: | 4 Partial access granted | s47
‘Attachment 4 - Assessment criteria 3 —
Impact and Benefit of grant funding for
the project’
6. 12/12/2019 RAPJO000099 - Project Plan: ‘Existing 1 Access granted in full
Aerodrome Plan — Leongatha Aerodrome
Regional Aviation Fund Submission’
7. 12/12/2019 _RAPIO000099 - Trust Deed 5 Partial access granted | s22
s47G
8. 12/12/2019 RAPI0000099 CEQO Support Template 1 Access granted in full | s22
to relevant
information
9. 12/12/2019 RAPI0000099 - Letter of Support from the | 2 Access granted in full
Hon Gordon Rich-Phillips MP
10. 17/9/2020 GA RAPI000099 The trustee for 32 Partial access granted | s22
Leongatha Aerodrome Users Unit Trust: s47G
Executed Grant Agreement .
11. 8/4/2021 RAPIO00099 Leongatha Aerodrome Users | 4 Access granted in full 522
Pty Ltd Deed of Novation to relevant
information
12, 8/8/2022 RAPI0000099 -Application: from 3 Partial access granted | s22
Leongatha Aerodrome Users Unit Trust s47E
(LAUUT) ‘ :
13. 9/11/2022 RAPI0000099 — Submission for funding 1; | 56 Partial access granted | s22

‘Attachment 1 — Assessment Criterion 1 —
Demonstrated need for the project’

s47G




ATTACHMENT B.

YOUR REVIEW RIGHTS
If you are dissatisfied with my decision, you may apply for a review of it.
Internal review

You can request an internal review within 30 days of receiving this decision. An internal review will be conducted
by a different departmental officer from the original decision-maker.

No particular form is required to apply for review although it will assist the Department if you are able to set
out the grounds on which you believe that the original decision should be changed.

Applications for internal review can be sent to FOI@infrastructure.gov.au

If you choose to seek an internal review, you will also have a right to apply for Information Commissioner review
(IC review) of the internal review decision once it has been provided to you if you remain dissatisfied with the
decision.

An application for IC review must be made in writing to the Office of the Australiah Information Commissioner
(OAIC) within 60 days of the decision.

As an Affected Third Party, if you object to disclosure of your information, an application for IC review must be
made in writing to the Office of the Australian Information Commissioner (OAIC) within 30 days of the decision.

if you are not satisfied with the way we have handled your FOI request, you can lodge a complaint with the
OAIC. However, the OAIC suggests that complaints are made to the agency in the first instance.

More information about the Information Commissioner reviews and complaints is available on the OAIC website
here: www.oaic.gov.au/freedom-of-information/foi-review-process.
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Australian Government

Department of Infrastructure,
Transport, Regional Development,
Communications and the Arts

Our reference: FOI 23-315

s22(1)(a)(ii)

s22(1)
(a\(ii\

Dear

Decision on your Freedom of Information Request

| refer to your request of 30 June 2023, to the Department of Infrastructure, Transport, Regional Development,
Communications and the Arts (the Department), seeking access to documents under the Freedom of
Information Act 1982 (FOI Act).

1 Your request
You requested access to:

i.  Risk assessments (or however titled) related to circumstances where instances of Airservices
staff shortages may cause normal Air Traffic Service (ATS) provision to airspace users to cease,
be interrupted or cause increased airborne traffic delays. (E.g. the use of Traffic Information
Broadcast by Aircraft (TIBA), Temporary Restricted Airspace (TRA), any change of controlled
airspace services causing Class G type practices instead, or altered flow control and increased
separation practices to manage the workload in a reduced staff environment).

ii. Completed investigations to events occurring within airspace subject to service level
changes/reductions affected by changes to Airservices staff shortages.

iii. Data relating to the number of instances and duration of TIBA and TRA promulgation and TWR
services closures due to staff shortages, beyond that which is available
here: https://www.casa.gov.au/freedom-information-foi-oar-spreadsheet-logs

iv.  Any correspondence between your organisation and any of the following - Airservices Australia,
the Civil Aviation Safety Authority, the Australian Transport Safety Bureau, government
departments (including Ministers or their staff), or any third party stakeholders (e.g. airlines) -
related to disruptions to the provision of regular ATS due to staff shortage issues at Airservices.

GPO Box 594, Canberra ACT 2601, Australia
1800 075 001 * infrastructure.gov.au | arts.gov.au




b

On 03 July 2023, the department advised that we transferred the following parts of your request to Airservices
Australia and the Civil Aviation Authority:

1.1 Clarification/Modification of scope of request

i.  Risk assessments (or however titled) related to circumstances where instances of Airservices
staff shortages may cause normal Air Traffic Service (ATS) provision to airspace users to cease,
be interrupted or cause increased airborne traffic delays. (E.g. the use of Traffic Information
Broadcast by Aircraft (TIBA), Temporary Restricted Airspace (TRA), any change of controlled
airspace services causing Class G type practices instead, or altered flow control and increased
separation practices to manage the workload in a reduced staff environment).

ii. Completed investigations to events occurring within airspace subject to service level
changes/reductions affected by changes to Airservices staff shortages.

iii.  Data relating to the number of instances and duration of TIBA and TRA promulgation and TWR
services closures due to staff shortages, beyond that which is available
here: https://www.casa.gov.au/freedom-information-foi-oar-spreadsheet-logs

On 14 July 2023, following consultation with you, you agreed to modify the scope of your request to the
following: :

Please revise section 4 of our request regarding communications/correspondence to now be between
your government department and:

e  Minister/Ministers Office,

e CEO Airservices Australia, Jason Harfield

e Chief People and Culture Officer at Airservices Australia: Sarah Davis/Lucinda Gemmell
e CEO/DAS CASA

e CASA Executive Manager National Operations and Standards: Chris Monahan

e CASA Executive Manager Regulatory Oversight: Rob Walker

The time period requested for Part 4 here may also be amended to: For the period between 1 January
2021 and the present.

We note the particular specificity of the terminology used in your searches for Part 4 and we are accepting
of you instead only utilising the following terminology to search:

e Air Traffic Workforce

e Air Traffic shortage

e Air traffic control disruptions
e Airspace closure

e TIBA

e Service variation(s)

2 Authority to make decision

| am authorised by the Secretary to make decisions in relation to Freedom of Information requests under
section 23(1) of the FOI Act.

3 Decision

I have identified 13 documents that are relevant to your request. These documents were in the possession of

the Department when your request was received.
2




| have decided to:

e grant access in full to relevant information in 5 documents

e grant partial access to 8 documents

A schedule setting out the documents relevant to your request, with my decision in relation to those
documents, is at ATTACHMENT A.

4 Finding of facts and reasons for decision

My findings of fact and reasons for deciding that exemptions apply to the parts of documents relevant to your
request are set out below.

4.1 Section 47E - Documents affecting certain operations of agencies

Section 47E of the FOI Act provides that a document is conditionally exefnpt if its disclosure would, or could
reasonably be expected to, do any of the following:

(@)  prejudice the effectiveness of procedures or methods for the conduct of tests, examinations or
audits by an agency;

(b)  prejudice the attainment of the objects of particular tests, examinations or audits conducted or to
be conducted by an agency;

(c) have a substantial adverse effect on the management or assessment of personnel by the
Commonwealth or by an agency;

(d)  have a substantial adverse effect on the proper and efficient conduct of the operations of an
agency.

Paragraph 6.120 of the FOI Guidelines states:

An agency’s operations may not be substantially adversely affected if the disclosure would, or could
reasonably be expected to lead to a change in the agency’s processes that would enable those processes
to be more efficient. For example, in Re Scholes and Australian Federal Police [1996] AATA 347, the AAT
found that the disclosure of particular documents could enhance the efficiency of the Australian Federal
Police as it could lead to an improvement of its investigation process.

Paragraph 6.123 of the FOI Guidelines states that the predicted effect must bear on the Department’s ‘proper
and efficient’ operations, that is, the Department is undertaking its expected activities in an expected manner.
Where disclosure of the documents reveals unlawful activities or inefficiencies, this element of the conditional
exemption will not be met and the conditional exemption will not apply.

| am satisfied that the parts of the documents marked ‘s47E(d)’ contains information which, if disclosed, would
or could reasonably be expected to, have a substantial and an unreasonable effect on the Department’s proper
and efficient operations. These are operational activities that are being undertaken in an expected and lawful
manner, and would not reveal inefficiencies in the way in which the Department conducts those operational
activities.

For the reasons outlined above, | decided that the parts of the documents marked ‘s47E’ are conditionally
exempt from disclosure under section 47E of the FOI Act. '
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Where information is found to be conditionally exempt, | must give access to that information unless access at
this time would, on balance, be contrary to the public interest. | have addressed the public interest
considerations below.

4.2 Section 47F — Documents affecting personal privacy

Section 47F of the FOI Act provides that a document is conditionally exempt if its disclosure would involve the
unreasonable disclosure of personal information about any person (including a deceased person).

Personal Information

Personal information has the same meaning as in the Privacy Act. Specifically, section 6 of the Privacy Act
provides that personal information means information or an opinion about an identified individual, or an
-individual who is reasonably identifiable whether the information or opinion is true or not; and whether the
information or opinion is recorded in a material form or not.

Paragraph 6.131 of the FOI Guidelines states that for particular information to be personal information, an
individual must be identified or reasonably identifiable.

Paragraph 6.130 of the FOI Guidelines states that personal information can include a person’s name, address,
telephone number, date of birth, medical records, bank account details, taxation information and signature.

An individual is a natural person rather than a corporation, trust, body politic or incorporated association.

| am satisfied that the parts of the documents marked ‘s47F includes personal information about a number of
individuals.

Unreasonable Disclosure of Personal Information

Section 47F(2) of the FOI Act provides that, in determining whether the disclosure would involve the
unreasonable disclosure of personal information, | must have regard to the following matters:

(@)  the extent to which the information is well known

(b)  whether the person to whom the information relates is known to be (or to have been) associated
with the matters dealt with in the document

(c)  the availability of the information from publicly accessible sources
(d)  any other matters that the agency or Minister considers relevant.
Paragraph 6.138 of the FOI Guidelines states that:

The personal privacy exemption is designed to prevent the unreasonable invasion of third parties’
privacy. The test of ‘unreasonableness’ implies a need to balance the public interest in disclosure of
government-held information and the private interest in the privacy of individuals. The test does not,
however, amount to the public interest test of s 11A(5), which follows later in the decision making
process. It is possible that the decision maker may need to consider one or more factors twice, once to
determine if a projected effect is unreasonable and again when assessing the public interest balance.

| note that the AAT, in Re Chandra and Minister for Immigration and Ethnic Affairs [1984] AATA 437 at paragraph
259, stated that:




... whether a disclosure is ‘unreasonable’ requires ... a consideration of all the circumstances, including
the nature of the information that would be disclosed, the circumstances in which the information was
obtained, the likelihood of the information being information that the person concerned would not wish
to have disclosed without consent, and whether the information has any current relevance ... it is also
necessary in my view to take into consideration the public interest recognised by the Act in the disclosure
of information ... and to weigh that interest in the balance against the public interest in protecting the
personal privacy of a third party ...

Paragraphs 6.142 and 6.143 of the FOI Guidelines state:

6.142 Key factors for determining whether disclosure is unreasonable include:
e the author of the document is identifiable
e the documents contain third party personal information
e release of the documents would cause stress on the third party
e no public purpose would be achieved through release
6.143  As discussed in the leading s 47F IC review decision of FG’ and National Archives of Australia
[2015] AICmr 26, other factors considered to be relevant include:
e the nature, age and current relevance of the information
e any detriment that disclosure may cause to the person to whom the information relates
e any opposition to disclosure expressed or likely to be held by that person
e the circumstances of an agency’s collection and use of the information

e the fact that the FOI Act does not control or restrict any subsequent use or dissemination
of information released under the FOI Act

e any submission an FOI applicant chooses to make in support of their application as to their
reasons for seeking access and their intended or likely use or dissemination of the
information, and

e whether disclosure of the information might advance the public interest in government
transparency and integrity

| am satisfied that the disclosure of personal information contained within the documents would, in the
circumstances, constitute an unreasonable disclosure of personal information for the following reasons:

the conditionally exempt personal information is not well known

the person to whom the personal information relates is not known to be (or to have been) associated
with the matters dealt with in the document

the conditionally exempt personal information is not available from publicly accessible sources
the individuals whose personal information is contained in the document are identifiable
release of this information would cause stress to the individuals concerned

no further public purpose would be achieved through the release of the personal information noting that
the personal information is included in the document as a result of their employment circumstance

the information is current and has not lost its sensitivity through the passage of time

the individuals would not expect the information to be placed in the public domain, and detriment may
be caused to the individuals to whom the information relates, and




e the FOI Act does not control or restrict any subsequent use or dissemination of information released
under the FOI Act.

| have consulted with affected third parties regarding the disclosure of their personal information, and | have
considered any concerns raised by those individuals during the course of making my decision.

For the reasons outlined above, | decided that the parts of the documents marked ‘s47F are conditionally
exempt from disclosure under section 47F of the FOI Act.

Where information is found to be conditionally exempt, | must give access to that information unless access at
this time would, on balance, be contrary to the public interest. | have addressed the public interest
considerations below.

4.3 Public interest considerations

Pursuant to section 11A(5) of the FOI Act, | must give access to conditionally exempt information unless access
to that information at that time would, on balance, be contrary to the public interest. | have therefore
considered whether disclosure of the conditionally exempt information would be contrary to the public interest.
| note that paragraph 6.5 of the FOI Guidelines states that the public interest test is considered to be:

e something that is of serious concern or benefit to the public, not merely of individual interest

* not something of interest to the public, but in the interest of the public

* not a static concept, where it lies in a particular matter will often depend on a balancing of interests

e necessarily broad and non-specific and

e relates to matters of common concern or relevance to all members of the public, or a substantial

section of the public.

Factors favouring disclosure
Section 11B of the FOI Act provides that factors favouring access to conditionally exempt information in the
public interest include whether access to that information would do any of the following:

e promote the objects of the FOI Act (including all matters set out in sections 3 and 3A)

¢ inform debate on a matter of public importance

e promote effective oversight of public expenditure

¢ allow a person to access his or her own personal information.

Having regard to the above, | consider that disclosure of the conditionally exempt information at this time:

e would provide access to documents held by an agency of the Commonwealth which would promote
the objects of the FOI Act by providing the Australian community with access to information held by
the Australian Government.

e would not inform debate on a matter of public importance
e would not promote effective oversight of public expenditure

e would not allow you access to your own personal information.
Factors weighing against disclosure

| consider that the following factors weigh against disclosure of the conditionally exempt information at this
time, on the basis that disclosure:
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e could reasonably be expected to have a substantial adverse effect on the proper conduct of the
operations of an agency

e could reasonably be expected to prejudice the protection of a number of individuals’## right to
personal privacy

o The Department is committed to complying with its obligations under the Privacy Act 1988, which
sets out standards and obligations that regulate how we must handle and manage personal
information. | consider it is firmly in the public interest that we uphold the rights of individuals to
their own privacy and meet our statutory obligations under the Privacy Act.

o | note that the substance of the information that is relevant to your request has been released to
you and disclosure of the conditionally exempt personal information would not provide you with
any further insight into the workings of government beyond that substantive information.

In making my decision, | have not taken into account any of the irrelevant factors set out in section 11B(4) of
the FOI Act, which are:

(a) access to the conditionally exempt information could result in embarrassment to the
Commonwealth Government, or cause a loss of confidence in the Commonwealth Government

(b)  access to the conditionally exempt information could result in any person misinterpreting or
misunderstanding that information

(c) the author of the document was (or is) of high seniority in the agency to which the request for
access to the document was made

(d)  access to the conditionally exempt information could result in confusion or unnecessary debate.
Conclusion — disclosure is not in the public interest

For the reasons set out above, after weighing all public interest factors for and against disclosure, | decided
that, on balance, disclosure of the conditionally exempt information would be contrary to the public interest. |
am satisfied that the benefit to the public resulting from disclosure of the conditionally exempt information is
outweighed by the benefit to the public of withholding that information.
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4.4 Section 22 — deletion of irrelevant and/or exempt material

Section 22 of the FOI Act applies to documents containing irrelevant and/or exempt material and allows an
agency to delete such material from a document.

I decided that the documents captured by your request contain material which can reasonably be regarded as
irrelevant to your request. As such, an edited copy of those documents has been prepared in accordance with
section 22(1)(a)(ii) of the FOI Act. This information is marked ‘s22’ in the documents released to you.

The documents contain duplicates, draft versions of final documents and personal identifiers of public servants.
When your request was acknowledged, we notified you that duplicates, draft versions of final documents and
personal information of public servants below the SES level and all email addresses, signatures and direct
telephone numbers would be considered irrelevant to the scope of your request unless you told us that you
were expressly seeking access to that information. On the basis that you did not notify us otherwise, | decided
this information is irrelevant to your request and it has been deleted under section 22 of the FOI Act as outlined
above.

5 Material taken into consideration

In making my decision, | had regard to the following:
e the terms of your request
 the content of the documents captured by your request
e the provisions of the FOI Act

* the guidelines issued by the Australian Information Commissioner under section 93A of the FOI Act (the
FOI Guidelines)

* advice from departmental officers with responsibility for the subject matter contained in the documents
captured by your request

e submissions from third parties consulted about documents which contain information concerning them
6 Legislative provisions

The FOI Act, including the provisions referred to in my decision, are available on the Federal Register of
Legislation website: www.legislation.gov.au/Series/C2004A02562.

7 Your review rights

Your review rights in relation to this decision are set out at ATTACHMENT B.
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8 Publication of material released under the FOI Act

Where | have decided to release documents to you, we may also publish the released material on our Disclosure
Log. We will not publish personal or business affairs information where it would be unreasonable to do so.

For your reference our Disclosure Log can be found here: www.infrastructure.gov.au/about-us/freedom-
information/freedom-information-disclosure-log.

Yolirs cincerealy

s22(1)&) ()

Naa Opoku

Assistant Secretary

Safety and Future Technology Branch

International Aviation, Technology & Services Division

Date: ﬂgAugust 2023
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No.

| document

SCHEDULE OF DOCUMENTS FOI 23-315

‘ Date of

| Description of document

e

ATTACHMENT A.

Num of i Decision on access

Pages

Provision

 of FOI
| Act

1. 02/11/2022 | FW: TWU Pilot’s Division Flight Safety 1 Partial access granted | s22
Committee meeting updated s47F
2. 10/2022 Attachment TWU Flight safety report 2 Access granted in full | N/A
October 2022
(Attachment to Document no.1)
3. 27/03/2023 | Email chain re: Request for 360 support 3 Partial access granted | s22
s47F
4, 27/09/2023 Email chain re: RE: Australian article - ATC 3 Partial access granted | s22
s47F
s47E
5. 02/03/2023 | FW: Joint Letter - Airservices Australia 2 Partial access granted | s22
] s47F
S47E
6. 01/03/2023 | Attachment: 230301 AAA_A4ANZ Joint 2 Partial access granted | s47F
Letter — Airservices
(Attachment to Document no.7)
7. Undated Attachment: ATC Service Variations WE 1 Access granted in full n/a
31Jan
(Attachment to Document no.7)
8. Undated Attachment: ATC Service Variations WE 1 Access granted in full n/a
7Feb (Attachment to Document no.7)
9. 16/02/2023 | SUMMARY - 2022-23 Airservices Corporate | 3 Partial access granted | s22
Plan — Quarter 1 Progress Report s47F
s47E
10. 01/12/2022 | Attachment: 2022 12 01 Chairman to i) Partial access granted | s47F
Minister Q1 2022-23 Report
(Attachment to Document no.11)
11. 01/12/2022 | Attachment: 2022 12 01 Airservices 22 Access granted to s22
Quarterly Report Q1 FY2023 relevant information
(Attachment to Document no.11)
12. 09/03/2023 | Airservices Australia Air Traffic Control 2 Access granted to s22
(ATC) workforce shortages and impacts relevant information
13. Undated Attachment — Unsigned MC23-038617 ATC | 9 Partial access granted | s22
(Attachment to Document no.15 — s47F

incoming corro)
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ATTACHMENT B.

YOUR REVIEW RIGHTS
If you are dissatisfied with my decision, you may apply for a review of it.
Internal review

You can request an internal review within 30 days of receiving this decision. An internal review will be conducted
by a different departmental officer from the original decision-maker.

No particular form is required to apply for review although it will assist the Department if you are able to set
out the grounds on which you believe that the original decision should be changed.

Applications for internal review can be sent to FOl@infrastructure.gov.au

If you choose to seek an internal review, you will also have a right to apply for Information Commissioner review
(IC review) of the internal review decision once it has been provided to you if you remain dissatisfied with the
decision.

Information Commissioner review or complaint
You have the right to seek a review by the Information Commissioner of this decision.

An application for IC review must be made in writing to the Office of the Australian Information Commissioner
(OAIC) within 60 days of the decision.

If you are not satisfied with the way we have handled your FOI request, you can lodge a complaint with the
OAIC. However, the OAIC suggests that complaints are made to the agency in the first instance.

More information about the Information Commissioner reviews and complaints is available on the OAIC website
here: www.oaic.gov.au/freedom-of-information/foi-review-process.
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Australian Government

Department of Infrastructure,
Transport, Regional Development,
Communications and the Arts

Our reference: FOI 23-300
s22(1)(a)(ii)

DearS22(1)

(S VATHAY

Decision on your Freedom of Information Request

| refer to your request of 22 June 2023, to the Department of Infrastructure, Transport, Regional Development,
Communications and the Arts (the Department), seeking access to documents under the Freedom of

Information Act 1982 (FOI Act).
1 Your request

You requested access to:

a) a copy of correspondence from the Department of Infrastructure, Transport, Regional Development,
Communications and the Arts to LEK Consulting related to the engagement of LEK to undertake work to
provide advice in relation to aviation policy development, including scenario analysis and input into the
Aviation green paper and Aviation white paper process;

b) a copy of any analysis of scenarios for the aviation sector provided by LEK Consulting to the Department;

c) a copy of any reports or draft reports provided to the Department by LEK Consulting in relation to
consultations undertaken by LEK Consulting on behalf of the Government in relation to aviation policy
development.

2 Authority to make decision

| am authorised by the Secretary to make decisions in relation to Freedom of Information requests under
section 23(1) of the FOI Act.

3 Decision

| have identified 15 documents that are relevant to your request. These documents were in the possession of
the Department when your request was received.
| have decided to:

e grant partial access to 3 documents

e refuse access to 12 documents

GPO Box 594, Canberra ACT 2601, Australia
1800 075 001 * infrastructure.gov.au | arts.gov.au
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A schedule setting out the documents relevant to your request, with my decision in relation to those
documents, is at ATTACHMENT A.

4 Finding of facts and reasons for decision

My findings of fact and reasons for deciding that exemptions apply to the documents relevant to your request
are set out below.

4.1 Section 45 - Documents containing material obtained in confidence

Section 45 of the FOI Act provides that a document is an exempt document if its disclosure would found an
action by a person for breach of confidence.

Paragraph 5.159 of the FOI Guidelines states that to found an action for breach of confidence, the following five
criteria must be satisfied in relation to the information:

e it must be specifically identified

e it must have the necessary quality of confidentiality

e it must have been communicated and received on the basis of a mutual understanding of confidence

e it must have been disclosed or threatened to be disclosed, without authority

e unauthorised disclosure of the information has or will cause detriment

| am satisfied that the parts of the documents marked ‘s.45’ consists of information:
e that is specifically identified within the documents as being confidential in nature

e that has the quality of confidentiality, is only known to a limited group and is not common knowledge
nor in the public domain

e that was communicated and received on the basis of mutual understanding of confidence, and that this
mutual understanding exists at the time of the communication

e in circumstances in which disclosure of the information will be without the authority of the affected third
party, and

e in circumstances where disclosure of the information would cause detriment to the party who provided
the confidential information to the Department. The detriment to the affected third party in this instance
would involve:

o financial loss
o public criticism

o harassment

For the reasons outlined above, | have decided that the parts of the documents marked ‘s.45’ are exempt from
disclosure under section 45 of the FOI Act.

4.2 Section 47 - Documents disclosing trade secrets

Section 47(1)(a) of the FOI Act provides that a document is an exempt document if its disclosure would disclose
trade secrets.

In Department of Employment, Workplace Relations and Small Business v Staff Development and Training
Company (2001) 114 FCR 301 the Federal Court interpreted a trade secret as information possessed by one

trader which gives that trader an advantage over its competitors while the information remains generally

2
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unknown. The Federal Court referred to the following test in considering whether information amounts to a
trade secret:

e the information is used in a trade or business

e the owner of the information must limit its dissemination or at least not encourage or permit its widespread
publication

e if disclosed to a competitor, the information would be liable to cause real or significant harm to the owner
of the information

Paragraph 5.201 of the FOI Guidelines set out the factors that might be regarded as useful guidance but not an

exhaustive list of matters to be considered include:

¢ the extent to which the information is known outside the business of the owner of that information

e the extent to which the information is known by persons engaged in the owner’s business

e measures taken by the owner to guard the secrecy of the information

o the value of the information to the owner and to his or her competitors

e the effort and money spent by the owner in developing the information

e the ease or difficulty with which others might acquire or duplicate the secret

| am satisfied that the documents marked ‘s47’ in the schedule contain information that would disclose a trade
secret.

For the reasons outlined above, | decided that the documents marked ‘s47’ in the schedule are exempt from
disclosure under section 47(1)(a) of the FOI Act.

4.3 Section 47C — Deliberative processes

Section 47C of the FOI Act provides that a document is conditionally exempt if its disclosure would disclose
matter (deliberative matter) in the nature of, or relating to, opinion, advice or recommendation obtained,
prepared or recorded, or consultation or deliberation that has taken place, in the course of, or for the purposes
of, the deliberative processes involved in the functions of an agency; or a Minister; or the Government of the
Commonwealth.

Deliberative process

Paragraph 6.58 of the FOI Guidelines states that deliberative process involves the exercise of judgement in
developing and making a selection from different options:

The action of deliberating, in common understanding, involves the weighing up or evaluation of the
competing arguments or considerations that may have a bearing upon one’s course of action. In short, the
deliberative processes involved in the functions of an agency are its thinking processes — the processes of
reflection, for example, upon the wisdom and expediency of a proposal, a particular decision or a course of
action.

Paragraph 6.59 of the FOI Guidelines states that the ‘deliberative process’ generally refers to the process of
weighing up or evaluating competing arguments or considerations or to thinking processes — the process of
reflection, for example, upon the wisdom and expediency of a proposal, a particular decision or a course of
action.
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Deliberative matter

Paragraph 6.63 of the FOI Guidelines states that ‘deliberative matter’ is a shorthand term for ‘opinion, advice
and recommendation’ and ‘consultation and deliberation’ that is recorded or reflected in a document. There is
no reason generally to limit the ordinary meanings given to the words ‘opinion, advice or recommendation,
consultation or deliberation’.

| am satisfied that the documents marked ‘s.47C’ in the schedule contain material that meets the criteria of
deliberative matter, and that this material forms part of a deliberative process. The documents set out the
weighing up and evaluation of competing arguments, and can be characterised as the thinking process of the
Department or the process of reflection upon the wisdom and expediency of a particular proposal.

Purely factual material

Paragraph 6.73 and 6.74 of the FOI Guidelines states that:

6.73 ‘Purely factual material’ does not extend to factual material that is an integral part of the deliberative
content and purpose of a document, or is embedded in or intertwined with the deliberative content
such that it is impractical to excise it.

6.74 Where a decision maker finds it difficult to separate the purely factual material from the deliberative
matter, both the elements may be exempt. If the two elements can be separated, the decision maker
should consider giving the applicant a copy with deletions under s 22 to provide access to the purely
factual material.

| am satisfied that factual information contained within the documents is an integral part of the deliberative
content.

For the reasons outlined above, | decided that the documents marked ‘s47C’ in the schedule are conditionally
exempt from disclosure under section 47C of the FOI Act.

Where information is found to be conditionally exempt, | must give access to that information unless access at
this time would, on balance, be contrary to the public interest. | have addressed the public interest
considerations below.
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4.4 Section 47G — Business information

Section 47G of the FOI Act provides that a document is conditionally exempt if its disclosure would disclose
information concerning a person in respect of his or her business or professional affairs or concerning the
business, commercial or financial affairs of an organisation or undertaking, in a case in which the disclosure of
the information:

(a) would, or could reasonably be expected to, unreasonably affect that person adversely in respect of his
or her lawful business or professional affairs or that organisation or undertaking in respect of its lawful
business, commercial or financial affairs; or

(b) could reasonably be expected to prejudice the future supply of information to the Commonwealth or
an agency for the purpose of the administration of a law of the Commonwealth or of a Territory or the
administration of matters administered by an agency.

Business information

Paragraph 6.184 of the FOI Guidelines states that the conditionally exempt information must have some
relevance to a person in respect of his or her business or professional affairs or to the business, commercial or
financial affairs of an organisation or undertaking.

Paragraph 6.192 of the FOI Guidelines further states that the use of the term ‘business or professional affairs’
distinguishes an individual’s personal or private affairs and an organisation’s internal affairs. The term ‘business
affairs’ has been interpreted to mean ‘the totality of the money-making affairs of an organisation or undertaking
as distinct from its private or internal affairs’.

Paragraph 6.194 of the FOI Guidelines states that ‘profession’ is not static, and is clearly intended to cover the
work activities of a person who is admitted to a recognised profession and who ordinarily offers professional
services to the public for a fee.

The parts of the documents marked ‘s.47G’ contain business affairs information that is relevant to persons in
respect of their business or professional affairs and to the business, commercial or financial affairs of an
organisation or undertaking.

As such, | am satisfied that this information is business information.
Unreasonable adverse effect of disclosure

Paragraph 6.187 of the FOI Guidelines states that the presence of ‘unreasonably’ in section 47G(1) implies a
need to balance public and private interests. The public interest, or some aspect of it, will be one of the factors
in determining whether the adverse effect of disclosure on a person in respect of his or her business affairs is
unreasonable. | must therefore balance the public and private interest factors to decide whether disclosure is
unreasonable for the purposes of section 47G(1)(a); but this does not amount to the public interest test of
section 11A(5) which follows later in the decision process.

Paragraph 6.188 of the FOI Guidelines goes on to state that the test of reasonableness applies not to the claim
of harm but to the objective assessment of the expected adverse effect. | must balance the public interest
against a private interest of the affected third parties, preserving the profitability of a business.

| am satisfied that the disclosure of the business affairs information would result in an adverse effect on persons
in respect of their business or professional affairs as well as the business, commercial or financial affairs of an
organisation or undertaking. | have also had regard to the public and private interest factors, and | am satisfied
that the preservation of the profitability and ongoing viability of the affected third-party business outweighs
the public interest in the disclosure of this information.
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| have consulted with the affected third party regarding the relevant business affairs information, and in making
my decision, | have considered submissions made.

For the reasons outlined above, | decided that the parts of the documents marked ‘s.47G’ are conditionally
exempt from disclosure under section 47G of the FOI Act.

Where information is found to be conditionally exempt, | must give access to that information unless access at
this time would, on balance, be contrary to the public interest. | have addressed the public interest
considerations below.

4.5 Public interest considerations

Pursuant to section 11A(5) of the FOI Act, | must give access to conditionally exempt information unless access
to that information at that time would, on balance, be contrary to the public interest. | have therefore
considered whether disclosure of the conditionally exempt information would be contrary to the public interest.
| note that paragraph 6.5 of the FOI Guidelines states that the public interest test is considered to be:

e something that is of serious concern or benefit to the public, not merely of individual interest;

e not something of interest to the public, but in the interest of the public;

e not a static concept, where it lies in a particular matter will often depend on a balancing of interests

e necessarily broad and non-specific; and

e relates to matters of common concern or relevance to all members of the public, or a substantial section
of the public.

Factors favouring disclosure
Section 11B of the FOI Act provides that factors favouring access to conditionally exempt information in the
public interest include whether access to that information would do any of the following:

e promote the objects of the FOI Act (including all matters set out in sections 3 and 3A)

¢ inform debate on a matter of public importance

e promote effective oversight of public expenditure

e allow a person to access his or her own personal information.

Having regard to the above, | consider that disclosure of the conditionally exempt information at this time:

e would provide access to documents held by an agency of the Commonwealth which would promote the
objects of the FOI Act by providing the Australian community with access to information held by the
Australian Government.

e would not inform debate on a matter of public importance.
e would not promote effective oversight of public expenditure.

e would not allow you access to your own personal information.
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Factors weighing against disclosure

| consider that the following factors weigh against disclosure of the conditionally exempt information at this
time, on the basis that disclosure:

e couldreasonably be expected to prejudice the early developmental stages of forming opinion, advice and
recommendations during deliberative processes by creating an environment in which there is a negative
effect on the open consideration of all options that have potential to be put forward;

e could reasonably be expected to prejudice the Department’s ability to obtain similar information; and

e could reasonably be expected to prejudice an agency’s ability to obtain similar information in the future.

| consider that the public interest in increasing participation in government processes or in increasing scrutiny,
discussion, comment and review of Government decision making is not advanced by the release of personal
information of staff below SES level contained in the documents. | note that this is consistent with the findings
of the Administrative Appeals Tribunal in Warren and Chief Executive Officer, Services Australia (Freedom of
Information) [2020] AATA 4557.

In making my decision, | have not taken into account any of the irrelevant factors set out in section 11B(4) of
the FOI Act, which are:

(a) access to the conditionally exempt information could result in embarrassment to the Commonwealth
Government, or cause a loss of confidence in the Commonwealth Government;

(b) access to the conditionally exempt information could result in any person misinterpreting or
misunderstanding that information;

(c) the author of the document was (or is) of high seniority in the agency to which the request for access
to the document was made; and

(d) access to the conditionally exempt information could result in confusion or unnecessary debate.

Conclusion — disclosure is not in the public interest

For the reasons set out above, after weighing all public interest factors for and against disclosure, | decided
that, on balance, disclosure of the conditionally exempt information would be contrary to the public interest. |
am satisfied that the benefit to the public resulting from disclosure of the conditionally exempt information is
outweighed by the benefit to the public of withholding that information.

4.6 Section 22 — deletion of irrelevant and/or exempt material

Section 22 of the FOI Act applies to documents containing irrelevant and/or exempt material and allows an
agency to delete such material from a document.

| decided that the documents captured by your request contain material which can reasonably be regarded as
irrelevant to your request. As such, an edited copy of those documents has been prepared in accordance with
section 22(1)(a)(ii) of the FOI Act. This information is marked ‘s22’ in the documents released to you.

The documents contain personal identifiers of public servants. When your request was acknowledged, we
notified you that personal information of public servants below the SES level and all email addresses, signatures
and direct telephone numbers would be considered irrelevant to the scope of your request unless you told us
that you were expressly seeking access to that information. On the basis that you did not notify us otherwise,
| decided this information is irrelevant to your request and it has been deleted under section 22 of the FOI Act
as outlined above.
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5 Material taken into consideration

In making my decision, | had regard to:
e the terms of your request;
e the content of the documents captured by your request;
e the provisions of the FOI Act;

e the guidelines issued by the Australian Information Commissioner under section 93A of the FOI Act (the
FOI Guidelines);

e advice from departmental officers with responsibility for the subject matter contained in the documents
captured by your request; and

e submissions from third parties consulted about documents which contain information concerning them.
6 Legislative provisions

The FOI Act, including the provisions referred to in my decision, are available on the Federal Register of
Legislation website: www.legislation.gov.au/Series/C2004A02562.

7 Your review rights
Your review rights in relation to this decision are set out at ATTACHMENT B.
8 Publication of material released under the FOI Act

Where | have decided to release documents to you, we may also publish the released material on our Disclosure
Log. We will not publish personal or business affairs information where it would be unreasonable to do so.

For your reference our Disclosure Log can be found here:

e www.infrastructure.gov.au/about-us/freedom-information/freedom-information-disclosure-log.

Further information

If you require further information regarding this decision, please contact the Department’s FOI Section
at FOl@infrastructure.gov.au.

Yours sincerely
s22(1)(a)(ii)

Brendon Buckley

Assistant Secretary

Aviation White Paper Taskforce
Domestic Aviation & Reform Division

Date: 23 August 2023



SCHEDULE OF DOCUMENTS FOI 23-300

ATTACHMENT A.

Dot Date.of Description of document Rogof Decision on access riovigion,of
No. Document P Pages the FOI Act
. s.22(1)(a)(ii)
1. | 31/10/2022 E:pl?:;:“fonrt Ctl‘:ctti'( Cotisultihg 12 | Partial access granted | s.45
f 5.47G(1)(a)
. s.22(1)(a)(ii)
2. 23/11/2022 25::r:;ecr;tot?_rlgifér(:onsultmg 10 Partial access granted | s45
P 5.47G(1)(a)
Department to L.E.K. Consulting - - s.22(1)(a)(ii)
B 2122022 Commencement Date Correction L PaltidlaccRssIranted s45
4, 23/12/2022 | Draft Early Findings Report 45 Access refused in full zz;c
5. 13/01/2023 | Early Findings Report 46 Access refused in full ch
6. 17/02/2023 | Draft Scenario Analysis Report 117 Access refused in full :Z;C
7. 3/03/2023 | Draft Scenario Analysis Report 132 Access refused in full :gc
8. 10/03/2023 | Preliminary Report Presentation 17 Access refused in full :i;C
9. 10/03/2023 | Draft Scenario Analysis Report 133 Access refused in full :gc
10. | 17/03/2023 | Preliminary Report Presentation 42 Access refused in full :i;c
11. | 20/03/2023 | Preliminary Report Presentation 42 Access refused in full :j;c
12. | 27/03/2023 | Draft Scenario Analysis Report 136 Access refused in full :Z;C
13. | 31/03/2023 | Draft Scenario Analysis Report 136 Access refused in full zgc
14. | 31/03/2023 | Consultation Report 167 Access refused in full :Z;C
1. 25/05/2023 Preliminary Final Scenario Analysis 163 Access refused in full s.47
Report s.47C
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ATTACHMENT B.

YOUR REVIEW RIGHTS

If you are dissatisfied with my decision, you may apply for a review of it.
Internal review

You can request an internal review within 30 days of receiving this decision. An internal review will be conducted
by a different departmental officer from the original decision-maker.

No particular form is required to apply for review although it will assist the Department if you are able to set
out the grounds on which you believe that the original decision should be changed.

Applications for internal review can be sent to FOlI@infrastructure.gov.au

If you choose to seek an internal review, you will also have a right to apply for Information Commissioner review
(IC review) of the internal review decision once it has been provided to you if you remain dissatisfied with the
decision.

Information Commissioner review or complaint
You have the right to seek a review by the Information Commissioner of this decision.

An application for IC review must be made in writing to the Office of the Australian Information Commissioner
(OAIC) within 60 days of the decision.

If you are not satisfied with the way we have handled your FOI request, you can lodge a complaint with the
OAIC. However, the OAIC suggests that complaints are made to the agency in the first instance.

More information about the Information Commissioner reviews and complaints is available on the OAIC website
here:

e www.oaic.gov.au/freedom-of-information/foi-review-process.

10
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Our reference: FOI 23-297

s22(1)(a)
(ii)

Deari%z(l)(a)

Decision on your Freedom of Information Request

| refer to your request of 15 June 2023, to the Department of Infrastructure, Transport, Regional Development,
Communications and the Arts (the Department), seeking access to documents under the Freedom of
Information Act 1982 (FOI Act).

1 Your request
You requested access to:

“The District Council of Cleve were a successful recipient of an application for a Building Better
Regions (Round 5) Fund Grant for a project to construct new accommodation facilities for 35 students

at the Cleve Area School.

| seek access to:

The Council’s grant application
e The Department’s grant assessment record

e All emails/correspondence between the Department and the Council in the period between when
the grant was announced and the execution of any deed/agreement

e Any due diligence that has been carried out by the Department in respect of execution of the
project.”

2 Authority to make decision

| am authorised by the Secretary to make decisions in relation to Freedom of Information requests under
section 23(1) of the FOI Act.

GPO Box 594, Canberra ACT 2601, Australia
1800 075 001 * infrastructure.gov.au | arts.gov.au




3 Background

Please note that the Department was the Commonwealth policy entity for the Building Better Regions Fund
Round 5 and the administering entity was the Department of Industry, Science and Resources. Therefore,
further documents relating to this request would most likely be held within the Department of Industry, Science
and Resources.

4 Decision

| have identified one document that is relevant to your request. This document was in the possession of the
Department when your request was received.

| have decided to grant partial access to one document.

A schedule setting out the document relevant to your request, with my decision in relation to this document, is
at ATTACHMENT A.

5 Finding of facts and reasons for decision

My findings of fact and reasons for deciding that the exemption applies to the parts of document relevant to
your request are set out below.

5.1 Section 47F — Documents affecting personal privacy

Section 47F of the FOI Act provides that a document is conditionally exempt if its disclosure would involve the
unreasonable disclosure of personal information about any person (including a deceased person).

Personal Information

Personal information has the same meaning as in the Privacy Act. Specifically, section 6 of the Privacy Act
provides that personal information means information or an opinion about an identified individual, or an
individual who is reasonably identifiable whether the information or opinion is true or not; and whether the
information or opinion is recorded in a material form or not.

Paragraph 6.131 of the FOI Guidelines states that for particular information to be personal information, an
individual must be identified or reasonably identifiable.

Paragraph 6.130 of the FOI Guidelines states that personal information can include a person’s name, address,
telephone number, date of birth, medical records, bank account details, taxation information and signature.

An individual is a natural person rather than a corporation, trust, body politic or incorporated association.
| am satisfied that parts of the document marked ‘s47Fincludes personal information about an individual.
Unreasonable Disclosure of Personal Information

Section 47F(2) of the FOI Act provides that, in determining whether the disclosure would involve the
unreasonable disclosure of personal information, | must have regard to the following matters:

(a) the extent to which the information is well known

(b)  whether the person to whom the information relates is known to be (or to have been) associated
with the matters dealt with in the document



(c)  the availability of the information from publicly accessible sources

(d)  any other matters that the agency or Minister considers relevant.

Paragrap