
GPO Box 594, Canberra ACT 2601, Australia 
1800 075 001  infrastructure.gov.au | arts.gov.au

Our reference: FOI 24-324   

 

Dear  

Decision on your Freedom of Information Request 

I refer to your request of 26 March 2024, to the Department of Infrastructure, Transport, Regional 
Development, Communications and the Arts (the Department), seeking access to documents under the 
Freedom of Information Act 1982 (FOI Act).  

1 Your request 

You requested access to: 

documents regarding the grant application for the ‘Women's Changerooms for Morley Noranda 
Recreation Club' project in Western Australian, between 22 May 2022 and 1 March 2024. 
This is a grant application which, as at the October 2023 Senate Estimates, was listed by the 
Department as being administered under the 'Investing in Our Communities' program. 
Documents relevant to this request include but are not limited to documents that refer to the 
'Women's Changerooms for Morley Noranda Recreation Club' project in: 

a) any communications between the Minister for Infrastructure, Transport, Regional 
Development and Local Government (the Minister) and the Department of Infrastructure, 
Transport, Regional Development, Communications and the Arts (the Department); 

b) any communications between the Minister's office and the Department; 
c) any communications between the Minister for Regional Development, Local Government and 

Territories (the Regional Minister) and the Department; 
d) any communications between the Regional Minister's office and the Department; 
e) any communications between the applicant and the Department; 
f) any communications between the Department and any other Commonwealth Government 

agency. 
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2 

 

 

 

1.1 Modification of scope of request 

On 27 March 2024  following consultation with you, you agreed  to modify  the scope of your request to the 
following: 

Regarding ‘Women’s changerooms for Morley Noranda Recreation Club’: 
a) any communications received from the applicant between 1 August 2023 and 15 February 2024 

2 Authority to make decision 

I am authorised by  the  Secretary  to make decisions  in  relation  to  Freedom of  Information  requests under 
section 23(1) of the FOI Act.  

3 Decision 

I have identified 13 documents with associated attachments that are relevant to your request. These documents 
were in the possession of the Department when your request was received. 

I have decided to: 

• grant access in full to relevant information eight documents 

• grant partial access to five documents. 

A schedule setting out the documents relevant to your request, with my decision in relation to documents, is 
at ATTACHMENT A. 

4 Finding of facts and reasons for decision  

My  findings of  fact and reasons  for deciding  that exemptions apply  to parts of documents relevant  to your 
request are set out below.  

4.1 Section 47C – Deliberative processes 

Section 47C of the FOI Act provides that a document  is conditionally exempt  if  its disclosure would disclose 
matter  (deliberative matter)  in  the nature of, or  relating  to, opinion, advice or  recommendation obtained, 
prepared or recorded, or consultation or deliberation that has taken place, in the course of, or for the purposes 
of, the deliberative processes involved in the functions of an agency; or a Minister; or the Government of the 
Commonwealth. 

Deliberative process 

Paragraph 6.58 of  the FOI Guidelines states  that deliberative process  involves  the exercise of  judgement  in 
developing and making a selection from different options: 

The action of deliberating,  in  common understanding,  involves  the weighing up or evaluation of  the 
competing arguments or considerations that may have a bearing upon one’s course of action. In short, 
the  deliberative  processes  involved  in  the  functions  of  an  agency  are  its  thinking  processes  –  the 
processes of reflection, for example, upon the wisdom and expediency of a proposal, a particular decision 
or a course of action.  

Paragraph 6.59 of the FOI Guidelines states that the  ‘deliberative process’ generally refers to the process of 
weighing up or evaluating competing arguments or considerations or to thinking processes – the process of 
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reflection, for example, upon the wisdom and expediency of a proposal, a particular decision or a course of 
action. 

Deliberative matter 

Paragraph 6.63 of the FOI Guidelines states that ‘deliberative matter’ is a shorthand term for ‘opinion, advice 
and recommendation’ and ‘consultation and deliberation’ that is recorded or reflected in a document. There is 
no reason generally to limit the ordinary meanings given to the words ‘opinion, advice or recommendation, 
consultation or deliberation’.  

I am satisfied that the document marked ‘s47C’ in the schedule contains material that meets the criteria of 
deliberative matter, and that this material forms part of a deliberative process. The document sets out the 
weighing up and evaluation of competing arguments, and can be characterised as the thinking process of the 
Department or the process of reflection upon the wisdom and expediency of a particular proposal. 

For the reasons outlined above, I decided that the document marked ‘s47C’ in the schedule is conditionally 
exempt from disclosure under section 47C of the FOI Act. 

Where information is found to be conditionally exempt, I must give access to that information unless access at 
this time would, on balance, be contrary to the public interest. I have addressed the public interest 
considerations below. 

4.2 Section 47F – Documents affecting personal privacy 

Section 47F of the FOI Act provides that a document is conditionally exempt if its disclosure would involve the 
unreasonable disclosure of personal information about any person (including a deceased person). 

Personal Information 

Personal information has the same meaning as in the Privacy Act. Specifically, section 6 of the Privacy Act 
provides that personal information means information or an opinion about an identified individual, or an 
individual who is reasonably identifiable whether the information or opinion is true or not; and whether the 
information or opinion is recorded in a material form or not. 

Paragraph 6.131 of the FOI Guidelines states that for particular information to be personal information, an 
individual must be identified or reasonably identifiable. 

Paragraph 6.130 of the FOI Guidelines states that personal information can include a person’s name, address, 
telephone number, date of birth, medical records, bank account details, taxation information and signature.  

An individual is a natural person rather than a corporation, trust, body politic or incorporated association.  

I am satisfied that parts of the documents marked ‘s47F’ includes personal information about a number of 
individuals. 

Unreasonable Disclosure of Personal Information 

Section 47F(2) of the FOI Act provides that, in determining whether the disclosure would involve the 
unreasonable disclosure of personal information, I must have regard to the following matters: 

(a) the extent to which the information is well known 

(b) whether the person to whom the information relates is known to be (or to have been) associated 
with the matters dealt with in the document 
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(c) the availability of the information from publicly accessible sources 

(d) any other matters that the agency or Minister considers relevant. 

Paragraph 6.138 of the FOI Guidelines states that: 

The personal privacy exemption is designed to prevent the unreasonable invasion of third parties’ 
privacy. The test of ‘unreasonableness’ implies a need to balance the public interest in disclosure of 
government-held information and the private interest in the privacy of individuals. The test does not, 
however, amount to the public interest test of s 11A(5), which follows later in the decision making 
process. It is possible that the decision maker may need to consider one or more factors twice, once to 
determine if a projected effect is unreasonable and again when assessing the public interest balance. 

I note that the AAT, in Re Chandra and Minister for Immigration and Ethnic Affairs [1984] AATA 437 at paragraph 
259, stated that: 

... whether a disclosure is ‘unreasonable’ requires … a consideration of all the circumstances, including 
the nature of the information that would be disclosed, the circumstances in which the information was 
obtained, the likelihood of the information being information that the person concerned would not wish 
to have disclosed without consent, and whether the information has any current relevance … it is also 
necessary in my view to take into consideration the public interest recognised by the Act in the disclosure 
of information … and to weigh that interest in the balance against the public interest in protecting the 
personal privacy of a third party ...  

Paragraphs 6.142 and 6.143 of the FOI Guidelines state: 

6.142 Key factors for determining whether disclosure is unreasonable include: 

 the author of the document is identifiable 

 the documents contain third party personal information 

 release of the documents would cause stress on the third party 

 no public purpose would be achieved through release 

6.143 As discussed in the leading s 47F IC review decision of ‘FG’ and National Archives of Australia 
[2015] AICmr 26, other factors considered to be relevant include: 

 the nature, age and current relevance of the information 

 any detriment that disclosure may cause to the person to whom the information relates 

 any opposition to disclosure expressed or likely to be held by that person 

 the circumstances of an agency’s collection and use of the information 

 the fact that the FOI Act does not control or restrict any subsequent use or dissemination 
of information released under the FOI Act 

 any submission an FOI applicant chooses to make in support of their application as to their 
reasons for seeking access and their intended or likely use or dissemination of the 
information, and 

 whether disclosure of the information might advance the public interest in government 
transparency and integrity 

I am satisfied that the disclosure of personal information contained within the documents would, in the 
circumstances, constitute an unreasonable disclosure of personal information for the following reasons: 
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• the conditionally exempt personal information is not well known  

• the conditionally exempt personal information is not available from publicly accessible sources 

• the individuals whose personal information is contained in the documents are identifiable 

• no further public purpose would be achieved through the release of the personal information  

• the information is current and has not lost its sensitivity through the passage of time 

• the individuals would not expect the information to be placed in the public domain, and detriment 
may be caused to the individuals to whom the information relates, and 

• the FOI Act does not control or restrict any subsequent use or dissemination of information released 
under the FOI Act. 

I have consulted with affected third parties regarding the disclosure of their personal information, and I have 
considered any concerns raised by those individuals during the course of making my decision. 

For the reasons outlined above, I decided that the parts of the documents marked ‘s47F’ are conditionally 
exempt from disclosure under section 47F of the FOI Act. 

Where information is found to be conditionally exempt, I must give access to that information unless access at 
this time would, on balance, be contrary to the public interest. I have addressed the public interest 
considerations below. 

4.3 Section 47G – Business information 

Section 47G of the FOI Act provides that a document is conditionally exempt if its disclosure would disclose 
information concerning a person in respect of his or her business or professional affairs or concerning the 
business, commercial or financial affairs of an organisation or undertaking, in a case in which the disclosure of 
the information would, or could reasonably be expected to, unreasonably affect that person adversely in 
respect of his or her lawful business or professional affairs or that organisation or undertaking in respect of its 
lawful business, commercial or financial affairs. 

Business information 

Paragraph 6.184 of the FOI Guidelines states that the conditionally exempt information must have some 
relevance to a person in respect of his or her business or professional affairs or to the business, commercial or 
financial affairs of an organisation or undertaking. 

Paragraph 6.192 of the FOI Guidelines further states that the use of the term ‘business or professional affairs’ 
distinguishes an individual’s personal or private affairs and an organisation’s internal affairs. The term ‘business 
affairs’ has been interpreted to mean ‘the totality of the money-making affairs of an organisation or undertaking 
as distinct from its private or internal affairs’. 

Paragraph 6.194 of the FOI Guidelines states that ‘profession’ is not static, and is clearly intended to cover the 
work activities of a person who is admitted to a recognised profession and who ordinarily offers professional 
services to the public for a fee. 

The parts of the documents marked ‘s47G’ contain business affairs information that is relevant to the business, 
commercial or financial affairs of an organisation or undertaking. This information is relevant to the profitability 
and financial viability of an organisation or undertaking, and does not relate to its private or internal affairs. 

As such, I am satisfied that this information is business information. 
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Unreasonable adverse effect of disclosure 

Paragraph 6.187 of the FOI Guidelines states that the presence of ‘unreasonably’ in section 47G(1) implies a 
need to balance public and private interests. The public interest, or some aspect of it, will be one of the factors 
in determining whether the adverse effect of disclosure on a person in respect of his or her business affairs is 
unreasonable. I must therefore balance the public and private interest factors to decide whether disclosure is 
unreasonable for the purposes of section 47G(1)(a); but this does not amount to the public interest test of 
section 11A(5) which follows later in the decision process.  

Paragraph 6.188 of the FOI Guidelines goes on to state that the test of reasonableness applies not to the claim 
of harm but to the objective assessment of the expected adverse effect. I must balance the public interest 
against a private interest of the affected third parties, preserving the profitability of a business. 

I am satisfied that the disclosure of the business affairs information would result in an adverse effect on the 
business, commercial or financial affairs of an organisation or undertaking. I have also had regard to the public 
and private interest factors, and I am satisfied that the preservation of the profitability and ongoing viability of 
the affected third-party business outweighs the public interest in the disclosure of this information. 

I have consulted with the affected third party regarding the relevant business affairs information, and in making 
my decision, I have considered submissions made. 

For the reasons outlined above, I decided that the parts of the documents marked ‘s47G’ are conditionally 
exempt from disclosure under section 47G of the FOI Act. 

Where information is found to be conditionally exempt, I must give access to that information unless access at 
this time would, on balance, be contrary to the public interest. I have addressed the public interest 
considerations below. 

4.4 Public interest considerations 

Pursuant to section 11A(5) of the FOI Act, I must give access to conditionally exempt information unless access 
to that information at that time would, on balance, be contrary to the public interest. I have therefore 
considered whether disclosure of the conditionally exempt information would be contrary to the public interest. 

I note that paragraph 6.5 of the FOI Guidelines states that the public interest test is considered to be:  

• something that is of serious concern or benefit to the public, not merely of individual interest 

• not something of interest to the public, but in the interest of the public 

• not a static concept, where it lies in a particular matter will often depend on a balancing of interests 

• necessarily broad and non-specific and 

• relates to matters of common concern or relevance to all members of the public, or a substantial 
section of the public. 

Factors favouring disclosure 

Section 11B of the FOI Act provides that factors favouring access to conditionally exempt information in the 
public interest include whether access to that information would do any of the following: 

• promote the objects of the FOI Act (including all matters set out in sections 3 and 3A) 

• inform debate on a matter of public importance  

• promote effective oversight of public expenditure 
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• allow a person to access his or her own personal information. 

Having regard to the above, I consider that disclosure of the conditionally exempt information at this time:  

• would provide access to documents held by an agency of the Commonwealth which would promote 
the objects of the FOI Act by providing the Australian community with access to information held by 
the Australian Government. 

• would not inform debate on a matter of public importance  

• would not to a limited extend promote effective oversight of public expenditure, so far as it relates to 
a specific grant program 

• would not allow you access to your own personal information. 

Factors weighing against disclosure 

I consider that the following factors weigh against disclosure of the conditionally exempt information at this 
time, on the basis that disclosure: 

• could reasonably be expected to prejudice the early developmental stages of forming opinion, advice 
and recommendations during deliberative processes by creating an environment in which there is a 
chilling effect on the open consideration of all options that have potential to be put forward 

• could reasonably be expected to prejudice the protection of a number of individuals’ right to personal 
privacy 

o The Department is committed to complying with its obligations under the Privacy Act 1988, which 
sets out standards and obligations that regulate how we must handle and manage personal 
information. I consider it is firmly in the public interest that we uphold the rights of individuals to 
their own privacy and meet our statutory obligations under the Privacy Act.  

o I note that the substance of the information that is relevant to your request has been released to 
you and disclosure of the conditionally exempt personal information would not provide you with 
any further insight into the workings of government beyond that substantive information. 

• could reasonably be expected to prejudice the ongoing viability of the affected third-party’s business 
affairs 

In making my decision, I have not taken into account any of the irrelevant factors set out in section 11B(4) of 
the FOI Act, which are: 

(a) access to the conditionally exempt information could result in embarrassment to the 
Commonwealth Government, or cause a loss of confidence in the Commonwealth Government

(b) access to the conditionally exempt information could result in any person misinterpreting or 
misunderstanding that information 

(c) the author of the document was (or is) of high seniority in the agency to which the request for 
access to the document was made 

(d) access to the conditionally exempt information could result in confusion or unnecessary debate. 

Conclusion – disclosure is not in the public interest 

For the reasons set out above, after weighing all public interest factors for and against disclosure, I decided 
that, on balance, disclosure of the conditionally exempt information would be contrary to the public interest. I 
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am satisfied that the benefit to the public resulting from disclosure of the conditionally exempt information is 
outweighed by the benefit to the public of withholding that information.   

4.5 Section 22 – deletion of irrelevant and/or exempt material 

Section 22 of the FOI Act applies to documents containing irrelevant and/or exempt material and allows an 
agency to delete such material from a document. 

I decided that the documents captured by your request contain material which can reasonably be regarded as 
irrelevant to your request. As such, an edited copy of those documents has been prepared in accordance with 
section 22(1)(a)(ii) of the FOI Act. This information is marked ‘s22’ in the documents released to you. 

The documents also contain personal identifiers of public servants. When your request was acknowledged, we 
notified you that duplicate material, as well as the personal information of public servants below the SES level 
and all email addresses, signatures and direct telephone numbers would be considered irrelevant to the scope 
of your request unless you told us that you were expressly seeking access to that information. On the basis that 
you did not notify us otherwise, I decided this information is irrelevant to your request and it has been deleted 
under section 22 of the FOI Act as outlined above. 

In addition, as I decided that some information you have requested is exempt from disclosure, I have prepared 
an edited copy of the documents being released by deleting the exempt information under section 22(1)(a)(i) 
of the FOI Act. 

5 Material taken into consideration 

In making my decision, I had regard to the following: 

• the terms of your request 

• the content of the documents captured by your request 

• the provisions of the FOI Act 

• the guidelines issued by the Australian Information Commissioner under section 93A of the FOI Act 
(the FOI Guidelines) 

• advice from departmental officers with responsibility for the subject matter contained in the 
documents captured by your request 

• submissions from third parties consulted about documents which contain information concerning 
them 

6 Legislative provisions 

The FOI Act, including the provisions referred to in my decision, are available on the Federal Register of 
Legislation website: www.legislation.gov.au/Series/C2004A02562.   

7 Your review rights 

If you are dissatisfied with my decision, you may apply for a review of it. 

7.1 Internal review 

You can request an internal review within 30 days of receiving this decision. An internal review will be conducted 
by a different departmental officer from the original decision-maker.  
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GPO Box 594, Canberra ACT 2601, Australia 
1800 075 001  infrastructure.gov.au | arts.gov.au 

 

Our reference: FOI 24‐372   

  

Dear   

Decision on your Freedom of Information Request 

I refer to your request of 3 April 2024, to the Department of Infrastructure, Transport, Regional Development, 
Communications  and  the  Arts  (the  Department),  seeking  access  to  documents  under  the  Freedom  of 
Information Act 1982 (FOI Act).  

1 Your request 

You requested access to: 

Documents relating to the Hero's Hill Community Centre project in New South Wales produced between 
22 May 2022 and 1 March 2024.  

This is a grant application which as at October 2022 was listed by the Department as being administrated 
under the Community Development Grants program. Documents relevant to this request include by are 
not limited to documents that refer to the Hero's Hill Community Centre project in: 

a) any communications between the Minister for Infrastructure, Transport, Regional Development and 
Local  Government  (the  Minister)  and  the  Department  of  Infrastructure,  Transport,  Regional 
Development, Communications and the Arts (the Department); 
b) any communications between the Minister's office and the Department; 
c)  any  communications  between  the  Minister  for  Regional  Development,  Local  Government  and 
Territories (the Regional Minister) and the Department; 
d) any communications between the Regional Minister's office and the Department; 
e) any communications between the applicant and the Department; 
f) any communications between the Department and any other Commonwealth Government agency. 

1.1 Modification of scope of request 

On 5 April 2024,  following  consultation with  you,  you  agreed  to modify  the  scope of  your  request  to  the 
following: 

Documents relevant to this request include documents that refer to the Hero’s Hill Community Centre 
project in: 
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a) any communications received by the Minister for Infrastructure, Transport, Regional Development 
and Local Government or the Minister for Regional Development, Local Government and Territories 
between 22 May 2022 and 30 October 2022;  
b) any documents regarding the withdrawal of this project from the Community Development Grants 
program between 1 September 2022 and 15 May 2023. 

2 Authority to make decision 

I am authorised by  the  Secretary  to make decisions  in  relation  to  Freedom of  Information  requests under 
section 23(1) of the FOI Act.  

3 Decision 

I have identified three documents that are relevant to your request. These documents were in the possession 
of the Department when your request was received. 

I have decided to grant partial access to three documents. 

A  schedule  setting  out  the  documents  relevant  to  your  request,  with  my  decision  in  relation  to  those 
documents, is at ATTACHMENT A. 

4 Finding of facts and reasons for decision  

My findings of fact and reasons for deciding that exemptions apply to the documents relevant to your request 
are set out below.  

4.1 Section 47F – Documents affecting personal privacy 

Section 47F of the FOI Act provides that a document is conditionally exempt if its disclosure would involve the 
unreasonable disclosure of personal information about any person (including a deceased person). 

Personal Information 

Personal  information has  the  same meaning as  in  the Privacy Act. Specifically,  section 6 of  the Privacy Act 
provides  that  personal  information means  information  or  an  opinion  about  an  identified  individual,  or  an 
individual who is reasonably identifiable whether the information or opinion is true or not; and whether the 
information or opinion is recorded in a material form or not. 

Paragraph 6.131 of  the FOI Guidelines states  that  for particular  information  to be personal  information, an 
individual must be identified or reasonably identifiable. 

Paragraph 6.130 of the FOI Guidelines states that personal information can include a person’s name, address, 
telephone number, date of birth, medical records, bank account details, taxation information and signature.  

An individual is a natural person rather than a corporation, trust, body politic or incorporated association.  

I am satisfied  that parts of  the documents marked  ‘s47F’  includes personal  information about a number of 
individuals. 
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Unreasonable Disclosure of Personal Information 

Section  47F(2)  of  the  FOI  Act  provides  that,  in  determining  whether  the  disclosure  would  involve  the 
unreasonable disclosure of personal information, I must have regard to the following matters: 

(a) the extent to which the information is well known 

(b) whether the person to whom the information relates is known to be (or to have been) associated 
with the matters dealt with in the document 

(c) the availability of the information from publicly accessible sources 

(d) any other matters that the agency or Minister considers relevant. 

Paragraph 6.138 of the FOI Guidelines states that: 

The  personal  privacy  exemption  is  designed  to  prevent  the  unreasonable  invasion  of  third  parties’ 
privacy. The  test of  ‘unreasonableness’  implies a need  to balance  the public  interest  in disclosure of 
government‐held  information and the private  interest  in the privacy of  individuals. The test does not, 
however,  amount  to  the public  interest  test of  s 11A(5), which  follows  later  in  the decision making 
process. It is possible that the decision maker may need to consider one or more factors twice, once to 
determine if a projected effect is unreasonable and again when assessing the public interest balance. 

I note that the AAT, in Re Chandra and Minister for Immigration and Ethnic Affairs [1984] AATA 437 at paragraph 
259, stated that: 

... whether a disclosure is ‘unreasonable’ requires … a consideration of all the circumstances, including 
the nature of the information that would be disclosed, the circumstances in which the information was 
obtained, the likelihood of the information being information that the person concerned would not wish 
to have disclosed without consent, and whether the information has any current relevance … it is also 
necessary in my view to take into consideration the public interest recognised by the Act in the disclosure 
of information … and to weigh that interest in the balance against the public interest in protecting the 
personal privacy of a third party ...  

Paragraphs 6.142 and 6.143 of the FOI Guidelines state: 

6.142  Key factors for determining whether disclosure is unreasonable include: 

 the author of the document is identifiable 

 the documents contain third party personal information 

 release of the documents would cause stress on the third party 

 no public purpose would be achieved through release 

6.143  As discussed in the leading s 47F IC review decision of ‘FG’ and National Archives of Australia 
[2015] AICmr 26, other factors considered to be relevant include: 

 the nature, age and current relevance of the information 

 any detriment that disclosure may cause to the person to whom the information relates 

 any opposition to disclosure expressed or likely to be held by that person 

 the circumstances of an agency’s collection and use of the information 
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 the fact that the FOI Act does not control or restrict any subsequent use or dissemination 
of information released under the FOI Act 

 any submission an FOI applicant chooses to make in support of their application as to their 
reasons  for  seeking  access  and  their  intended  or  likely  use  or  dissemination  of  the 
information, and 

 whether disclosure of  the  information might advance  the public  interest  in government 
transparency and integrity 

I  am  satisfied  that  the  disclosure  of  personal  information  contained within  the  documents would,  in  the 
circumstances, constitute an unreasonable disclosure of personal information for the following reasons: 

• the conditionally exempt personal information is not well known  

• the conditionally exempt personal information is not available from publicly accessible sources 

• the individuals whose personal information is contained in the documents are identifiable 

• release of this information would cause stress to the individuals concerned 

• no further public purpose would be achieved through the release of the personal information, noting that 
the personal information is included in the document as a result of their employment circumstance 

• the information is current and has not lost its sensitivity through the passage of time 

• the individuals would not expect the information to be placed in the public domain, and detriment may be 
caused to the individuals to whom the information relates, and 

• the FOI Act does not control or restrict any subsequent use or dissemination of information released under 
the FOI Act. 

I have consulted with affected third parties regarding the disclosure of their personal information, and I have 
considered any concerns raised by those individuals during the course of making my decision. 

For the reasons outlined above, I decided that parts of the documents marked ‘s47F’ are conditionally exempt 
from disclosure under section 47F of the FOI Act. 

Where information is found to be conditionally exempt, I must give access to that information unless access at 
this  time  would,  on  balance,  be  contrary  to  the  public  interest.  I  have  addressed  the  public  interest 
considerations below. 

Unreasonable adverse effect of disclosure 

Paragraph 6.187 of the FOI Guidelines states that the presence of ‘unreasonably’  in section 47G(1)  implies a 
need to balance public and private interests. The public interest, or some aspect of it, will be one of the factors 
in determining whether the adverse effect of disclosure on a person in respect of his or her business affairs is 
unreasonable. I must therefore balance the public and private interest factors to decide whether disclosure is 
unreasonable  for  the purposes of section 47G(1)(a); but  this does not amount  to  the public  interest  test of 
section 11A(5) which follows later in the decision process.  

Paragraph 6.188 of the FOI Guidelines goes on to state that the test of reasonableness applies not to the claim 
of harm but  to  the objective assessment of  the expected adverse effect.  I must balance  the public  interest 
against a private interest of the affected third parties, preserving the profitability of a business. 

I am satisfied that the disclosure of the business affairs information would result in an adverse effect on the 
business, commercial or financial affairs of an organisation or undertaking. I have also had regard to the public 
and private interest factors, and I am satisfied that the preservation of the profitability and ongoing viability of 
the affected third‐party business outweighs the public interest in the disclosure of this information. 
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Section 47G(2) of the FOI Act provides that section 47G(1) does not apply to trade secrets or other information 
to which  section 47 applies. Section 47G has not been applied  to any  information which  I have previously 
decided is exempt under section 47 of the FOI Act. 

I have consulted with the affected third party regarding the relevant business affairs information, and in making 
my decision, I have considered submissions made. 

For  the  reasons outlined above,  I decided  that  the parts of  the documents marked  ‘s47G’ are conditionally 
exempt from disclosure under section 47G of the FOI Act. 

Where information is found to be conditionally exempt, I must give access to that information unless access at 
this  time  would,  on  balance,  be  contrary  to  the  public  interest.  I  have  addressed  the  public  interest 
considerations below. 

4.2 Public interest considerations 

Pursuant to section 11A(5) of the FOI Act, I must give access to conditionally exempt information unless access 
to  that  information  at  that  time would,  on  balance,  be  contrary  to  the  public  interest.  I  have  therefore 
considered whether disclosure of the conditionally exempt information would be contrary to the public interest. 

I note that paragraph 6.5 of the FOI Guidelines states that the public interest test is considered to be:  

• something that is of serious concern or benefit to the public, not merely of individual interest 

• not something of interest to the public, but in the interest of the public 

• not a static concept, where it lies in a particular matter will often depend on a balancing of interests 

• necessarily broad and non‐specific and 

• relates  to matters of common concern or relevance  to all members of  the public, or a substantial 
section of the public. 

Factors favouring disclosure 

Section 11B of the FOI Act provides that factors favouring access to conditionally exempt  information  in the 
public interest include whether access to that information would do any of the following: 

• promote the objects of the FOI Act (including all matters set out in sections 3 and 3A) 

• inform debate on a matter of public importance  

• promote effective oversight of public expenditure 

• allow a person to access his or her own personal information. 

Having regard to the above, I consider that disclosure of the conditionally exempt information at this time:  

• would provide access to documents held by an agency of the Commonwealth which would promote 
the objects of the FOI Act by providing the Australian community with access to information held by 
the Australian Government. 

• would not inform debate on a matter of public importance  

• would not promote effective oversight of public expenditure 

• would not allow you access to your own personal information. 
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Factors weighing against disclosure 

I consider that the following factors weigh against disclosure of the conditionally exempt  information at this 
time, on the basis that disclosure could reasonably be expected to prejudice the protection of a number of 
individuals’ right to personal privacy: 

o The Department is committed to complying with its obligations under the Privacy Act 1988, which 
sets  out  standards  and  obligations  that  regulate  how we must  handle  and manage  personal 
information. I consider it is firmly in the public interest that we uphold the rights of individuals to 
their own privacy and meet our statutory obligations under the Privacy Act.  

o I note that the substance of the information that is relevant to your request has been released to 
you and disclosure of the conditionally exempt personal information would not provide you with 
any further insight into the workings of government beyond that substantive information. 

In making my decision, I have not taken into account any of the irrelevant factors set out in section 11B(4) of 
the FOI Act, which are: 

(a) access  to  the  conditionally  exempt  information  could  result  in  embarrassment  to  the 
Commonwealth Government, or cause a loss of confidence in the Commonwealth Government 

(b) access  to  the  conditionally  exempt  information  could  result  in  any  person misinterpreting  or 
misunderstanding that information 

(c) the author of the document was (or  is) of high seniority  in the agency to which the request for 
access to the document was made 

(d) access to the conditionally exempt information could result in confusion or unnecessary debate. 

Conclusion – disclosure is not in the public interest 

For the reasons set out above, after weighing all public  interest factors for and against disclosure,  I decided 
that, on balance, disclosure of the conditionally exempt information would be contrary to the public interest. I 
am satisfied that the benefit to the public resulting from disclosure of the conditionally exempt information is 
outweighed by the benefit to the public of withholding that information.   

4.3 Section 22 – deletion of irrelevant and/or exempt material 

Section 22 of the FOI Act applies to documents containing  irrelevant and/or exempt material and allows an 
agency to delete such material from a document. 

I decided that the documents captured by your request contain material which can reasonably be regarded as 
irrelevant to your request. As such, an edited copy of those documents has been prepared in accordance with 
section 22(1)(a)(ii) of the FOI Act. This information is marked ‘s22’ in the documents released to you. 

The documents  contain personal  identifiers of public  servants. When  your  request was acknowledged, we 
notified you that personal information of public servants below the SES level and all email addresses, signatures 
and direct telephone numbers would be considered irrelevant to the scope of your request unless you told us 
that you were expressly seeking access to that information. On the basis that you did not notify us otherwise, 
I decided this information is irrelevant to your request and it has been deleted under section 22 of the FOI Act 
as outlined above. 

As I decided that some information you have requested is exempt from disclosure, I have prepared an edited 
copy of the documents being released by deleting the exempt information under section 22(1)(a)(i) of the FOI 
Act. 
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5 Material taken into consideration 

In making my decision, I had regard to the following: 

• the terms of your request 

• the content of the documents captured by your request 

• the provisions of the FOI Act 

• the guidelines issued by the Australian Information Commissioner under section 93A of the FOI Act 
(the FOI Guidelines) 

• advice  from  departmental  officers  with  responsibility  for  the  subject  matter  contained  in  the 
documents captured by your request 

• submissions  from  third parties  consulted about documents which  contain  information  concerning 
them 

6 Legislative provisions 

The  FOI Act,  including  the  provisions  referred  to  in my  decision,  are  available  on  the  Federal  Register  of 
Legislation website: www.legislation.gov.au/Series/C2004A02562.   

7 Your review rights 

If you are dissatisfied with my decision, you may apply for a review of it. 

7.1 Internal review 

You can request an internal review within 30 days of receiving this decision. An internal review will be conducted 
by a different departmental officer from the original decision‐maker.  

No particular form is required to apply for review although it will assist the Department if you are able to set 
out the grounds on which you believe that the original decision should be changed.  

Applications for internal review can be sent to FOI@infrastructure.gov.au    

If you choose to seek an internal review, you will also have a right to apply for Information Commissioner review 
(IC review) of the internal review decision once it has been provided to you if you remain dissatisfied with the 
decision. 

7.2 Information Commissioner review or complaint 

An application for IC review must be made in writing to the Office of the Australian Information Commissioner 
(OAIC) within 60 days of the decision.  

If you are not satisfied with the way we have handled your FOI request, you can lodge a complaint with the 
OAIC.  However, the OAIC suggests that complaints are made to the agency in the first instance. 

More information about the Information Commissioner reviews and complaints is available on the OAIC website 
here: www.oaic.gov.au/freedom‐of‐information/foi‐review‐process. 
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Further information 

If  you  require  further  information  regarding  this  decision,  please  contact  the  Department’s  FOI  Section 
at FOI@infrastructure.gov.au.   

Yours sincerely 

Assistant Secretary 
Regional Programs Branch 
Regional Development and Local Government Division 
 
Date:      5  June 2024 
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GPO Box 594, Canberra ACT 2601, Australia 
1800 075 001  infrastructure.gov.au | arts.gov.au 

 

Our reference: FOI 24-376  

  

Dear  

Decision on your Freedom of Information Request 

I refer to your request of 5 April 2024, to the Department of Infrastructure, Transport, Regional Development, 
Communications and the Arts (the Department), seeking access to documents under the Freedom of 
Information Act 1982 (FOI Act).  

1 Your request 

You requested access to: 

a) copies of any departmental briefings provided to the Minister for Infrastructure, Transport, Regional 
Development and Local Government regarding the project known as “Direct Sunshine Coast Rail Line” 
or by any other name; 

b) any document titled or styled as “business case” relating to the Direct Sunshine Coast Rail Line project; 

2 Authority to make decision 

I am authorised by the Secretary to make decisions in relation to Freedom of Information requests under 
section 23(1) of the FOI Act.  

3 Decision 

I have identified 1 document with attachments that are relevant to your request. This document was in the 
possession of the Department when your request was received. 

I have decided to refuse access to 1 document and its associated attachments. 

4 Finding of facts and reasons for decision  

My findings of fact and reasons for deciding that exemptions apply to the document relevant to your request 
are set out below.  
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4.1 Section 47 - Documents disclosing commercially valuable information 

Section 47(1)(b) of the FOI Act provides that a document is an exempt document if its disclosure would disclose 
information having a commercial value that would be, or could reasonably be expected to be, destroyed or 
diminished if the information were disclosed. 

Paragraphs 5.204 and 5.205 of the FOI Guidelines state: 

5.204  To be exempt under s 47(1)(b) a document must satisfy two criteria: 

• the document must contain information that has a commercial value either to an agency or 
to another person or body, and 

• the commercial value of the information would be, or could reasonably be expected to be, 
destroyed or diminished if it were disclosed 

5.205  It is a question of fact whether information has commercial value, and whether disclosure 
would destroy or diminish that value. The commercial value may relate, for example, to the 
profitability or viability of a continuing business operation or commercial activity in which an 
agency or person is involved. The information need not necessarily have ‘exchange value’, in 
the sense that it can be sold as a trade secret or intellectual property. The following factors may 
assist in deciding in a particular case whether information has commercial value: 

• whether the information is known only to the agency or person for whom it has value or, if 
it is known to others, to what extent that detracts from its intrinsic commercial value 

• whether the information confers a competitive advantage on the agency or person to whom 
it relates — for example, if it lowers the cost of production or allows access to markets not 
available to competitors 

• whether a genuine “arm’s-length” buyer would be prepared to pay to obtain that 
information 

• whether the information is still current or out of date (out of date information may no longer 
have any value), and 

• whether disclosing the information would reduce the value of a business operation or 
commercial activity — reflected, perhaps, in a lower share price 

I am satisfied that the relevant information contained in the documents: 

• is only known to the Department and the affected third party for whom it has value 

• is not known to others, and disclosure of the information would detract from its intrinsic commercial 
value 

• confers a competitive advantage on the affected third party, and provides the affected third party 
with access to markets not available to its competitors 

• is something that a genuine “arm’s length’ buyer would be prepared to pay to obtain 

• is still current, and retains its intrinsic value to the affected third party 

• would reduce in value to the business operations or commercial activities of the affected third party 
if disclosed. 

For the reasons outlined above, I decided that the document and its attachments are exempt from disclosure 
under section 47(1)(b) of the FOI Act. 
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4.2 Section 47B - Documents affecting Commonwealth-State relations 

Section 47B of the FOI Act provides that a document is conditionally exempt if disclosure:  

(a) would, or could reasonably be expected to, cause damage to relations between the 
Commonwealth and a State; or 

(b) would divulge information or matter communicated in confidence by or on behalf of the 
Government of a State or an authority of a State, to the Government of the Commonwealth, to an 
authority of the Commonwealth or to a person receiving the communication on behalf of the 
Commonwealth or of an authority of the Commonwealth. 

Paragraph 6.31 of the FOI Guidelines states that a document does not have to have been supplied or written 
by the Commonwealth, a State agency or a State authority to fall within this exemption. The content of the 
document (and potentially the reason or circumstances why the document was created) is the deciding factor, 
rather than the originator’s identity. It is also not a relevant consideration that all the parties referred to in the 
document are aware of the document or of the reference to the particular agency. 

Paragraphs 6.33-6.35 of the FOI Guidelines also state: 

6.33 Disclosure of the document may cause damage by, for example: 

 interrupting or creating difficulty in negotiations or discussions that are underway, 
including in the development of joint or parallel policy 

 adversely affecting the administration of a continuing Commonwealth-State project 

 substantially impairing (but not merely modifying) Commonwealth-State programs 

 adversely affecting the continued level of trust or co-operation in existing inter-office 
relationships 

 impairing or prejudicing the flow of information to and from the Commonwealth 

6.34 Decision makers may also need to consider future working relationships where disclosure may, for 
example: 

 impair or prejudice the future flow of information 

 adversely affect Commonwealth-State police operations or investigations 

 adversely affect the development of future Commonwealth-State projects 

6.35 The potential damage need not be quantified, but the effect on relations arising from the 
disclosure must be adverse. 

Having regard to the above, I am satisfied that disclosure of the document would: 

 interrupt or create difficulty in negotiations or discussions that are underway, including in 
the development of joint or parallel policy 

 substantially impair (but not merely modify) Commonwealth-State programs 

 adversely affect the continued level of trust or co-operation in existing inter-office 
relationships 

 impair or prejudice the flow of information to and from the Commonwealth 
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Paragraph 6.41 of the FOI Guidelines states that when assessing whether the information was communicated 
in confidence, the test is whether the communication was considered to be confidential at the time of the 
communication.  

The circumstances of the communication may also need to be considered, such as: 

• whether the communication was ad hoc, routine or required 

• whether there were any existing, implied or assumed arrangements or understandings between the 
Commonwealth and State concerning the exchange or supply of information 

• how the information was subsequently handled, disclosed or otherwise published. 

I am satisfied that the document contains information which was communicated in confidence, and that the 
communication was considered to be confidential at the time of the communication. 

In relation to the test would or could reasonably be expected, paragraph 5.16-5.18 of the FOI Guidelines state: 

5.16  The test requires the decision maker to assess the likelihood of the predicted or forecast event, 
effect or damage occurring after disclosure of a document. 

5.17  The use of the word ‘could’ in this qualification is less stringent than ‘would’, and requires 
analysis of the reasonable expectation rather than certainty of an event, effect or damage 
occurring. It may be a reasonable expectation that an effect has occurred, is presently 
occurring, or could occur in the future.  

5.18  The mere risk, possibility or chance of prejudice does not qualify as a reasonable expectation. 
There must, based on reasonable grounds, be at least a real, significant or material possibility 
of prejudice.  

I am satisfied that damage that would or could reasonably be expected to occur, based on reasonable grounds, 
is real, significant or a material possibility. 

Consultation with a State or Territory 

In making my decision, I consulted with the relevant State government, and I took into account any contentions 
made by the relevant State. 

For the reasons outlined above, I decided that the document and its attachments are conditionally exempt from 
disclosure under section 47B of the FOI Act. 

Where information is found to be conditionally exempt, I must give access to that information unless access at 
this time would, on balance, be contrary to the public interest. I have addressed the public interest 
considerations below. 

4.3 Public interest considerations 

Pursuant to section 11A(5) of the FOI Act, I must give access to conditionally exempt information unless access 
to that information at that time would, on balance, be contrary to the public interest. I have therefore 
considered whether disclosure of the conditionally exempt information would be contrary to the public interest. 

I note that paragraph 6.5 of the FOI Guidelines states that the public interest test is considered to be:  

• something that is of serious concern or benefit to the public, not merely of individual interest 

• not something of interest to the public, but in the interest of the public 
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• not a static concept, where it lies in a particular matter will often depend on a balancing of interests 

• necessarily broad and non-specific and 

• relates to matters of common concern or relevance to all members of the public, or a substantial 
section of the public. 

Factors favouring disclosure 

Section 11B of the FOI Act provides that factors favouring access to conditionally exempt information in the 
public interest include whether access to that information would do any of the following: 

• promote the objects of the FOI Act (including all matters set out in sections 3 and 3A) 

• inform debate on a matter of public importance  

• promote effective oversight of public expenditure 

• allow a person to access his or her own personal information. 

Having regard to the above, I consider that disclosure of the conditionally exempt information at this time:  

• would provide access to documents held by an agency of the Commonwealth which would promote 
the objects of the FOI Act by providing the Australian community with access to information held by 
the Australian Government. 

• would inform debate on a matter of public importance  

• would not promote effective oversight of public expenditure 

• would not allow you access to your own personal information. 

Factors weighing against disclosure 

I consider that the following factors weigh against disclosure of the conditionally exempt information at this 
time, on the basis that disclosure: 

• would adversely affect the administration of a continuing Commonwealth-State project 

• would damage the continued level of trust or co-operation in existing inter-government working 
relationships  

• would prejudice the attainment of positive community focussed outcomes related to the Direct 
Sunshine Coast Rail Line project  

• would prejudice or impair the future flow of information from state and territory governments to the 
Commonwealth 

In making my decision, I have not taken into account any of the irrelevant factors set out in section 11B(4) of 
the FOI Act, which are: 

(a) access to the conditionally exempt information could result in embarrassment to the 
Commonwealth Government, or cause a loss of confidence in the Commonwealth Government 

(b) access to the conditionally exempt information could result in any person misinterpreting or 
misunderstanding that information 

(c) the author of the document was (or is) of high seniority in the agency to which the request for 
access to the document was made 

(d) access to the conditionally exempt information could result in confusion or unnecessary debate. 
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Conclusion – disclosure is not in the public interest 

For the reasons set out above, after weighing all public interest factors for and against disclosure, I decided 
that, on balance, disclosure of the conditionally exempt information would be contrary to the public interest. I 
am satisfied that the benefit to the public resulting from disclosure of the conditionally exempt information is 
outweighed by the benefit to the public of withholding that information.   

5 Material taken into consideration 

In making my decision, I had regard to the following: 

• the terms of your request 

• the content of the documents captured by your request 

• the provisions of the FOI Act 

• the guidelines issued by the Australian Information Commissioner under section 93A of the FOI Act 
(the FOI Guidelines) 

• advice from departmental officers with responsibility for the subject matter contained in the 
documents captured by your request 

• submissions from third parties consulted about documents which contain information concerning 
them 

6 Legislative provisions 

The FOI Act, including the provisions referred to in my decision, are available on the Federal Register of 
Legislation website: www.legislation.gov.au/Series/C2004A02562.   

7 Your review rights 

If you are dissatisfied with my decision, you may apply for a review of it. 

7.1 Internal review 

You can request an internal review within 30 days of receiving this decision. An internal review will be conducted 
by a different departmental officer from the original decision-maker.  

No particular form is required to apply for review although it will assist the Department if you are able to set 
out the grounds on which you believe that the original decision should be changed.  

Applications for internal review can be sent to FOI@infrastructure.gov.au    

If you choose to seek an internal review, you will also have a right to apply for Information Commissioner review 
(IC review) of the internal review decision once it has been provided to you if you remain dissatisfied with the 
decision. 

7.2 Information Commissioner review or complaint 

An application for IC review must be made in writing to the Office of the Australian Information Commissioner 
(OAIC) within 60 days of the decision.  

If you are not satisfied with the way we have handled your FOI request, you can lodge a complaint with the 
OAIC.  However, the OAIC suggests that complaints are made to the agency in the first instance. 
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More information about the Information Commissioner reviews and complaints is available on the OAIC website 
here: www.oaic.gov.au/freedom-of-information/foi-review-process. 

Further information 

If you require further information regarding this decision, please contact the Department’s FOI Section 
at FOI@infrastructure.gov.au.   

Yours sincerely 

A/g Assistant Secretary 
QLD, NT and WA Infrastructure Investment Branch 
Land Transport Infrastructure Division 
 
Date:      30   May 2024    
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GPO Box 594, Canberra ACT 2601, Australia 
1800 075 001  infrastructure.gov.au | arts.gov.au 

 

Our reference: FOI 24-360   

 

Dear  

Decision on your Freedom of Information Request 

I refer to your request of 1 April 2024, to the Department of Infrastructure, Transport, Regional Development, 
Communications and the Arts (the Department), seeking access to documents under the Freedom of 
Information Act 1982 (FOI Act).  

1 Your request 

You requested access to: 

A copy of the Funding Agreement that was attached to the grant with ID GA351101. 

2 Authority to make decision 

I am authorised by the Secretary to make decisions in relation to Freedom of Information requests under 
section 23(1) of the FOI Act.  

3 Decision 

I have identified one document relevant to your request. This document was in the possession of the 
Department when your request was received. 

I have decided to grant partial access to one document. 

4 Finding of facts and reasons for decision  

My findings of fact and reasons for deciding that exemptions apply to parts of the document relevant to your 
request are set out below.  
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4.1 Section 47F – Documents affecting personal privacy 

Section 47F of the FOI Act provides that a document is conditionally exempt if its disclosure would involve the 
unreasonable disclosure of personal information about any person (including a deceased person). 

Personal Information 

Personal information has the same meaning as in the Privacy Act. Specifically, section 6 of the Privacy Act 
provides that personal information means information or an opinion about an identified individual, or an 
individual who is reasonably identifiable whether the information or opinion is true or not; and whether the 
information or opinion is recorded in a material form or not. 

Paragraph 6.131 of the FOI Guidelines states that for particular information to be personal information, an 
individual must be identified or reasonably identifiable. 

Paragraph 6.130 of the FOI Guidelines states that personal information can include a person’s name, address, 
telephone number, date of birth, medical records, bank account details, taxation information and signature.  

An individual is a natural person rather than a corporation, trust, body politic or incorporated association.  

I am satisfied that parts of the documents marked ‘s47F’ include personal information about a number of 
individuals. 

Unreasonable Disclosure of Personal Information 

Section 47F(2) of the FOI Act provides that, in determining whether the disclosure would involve the 
unreasonable disclosure of personal information, I must have regard to the following matters: 

(a) the extent to which the information is well known 

(b) whether the person to whom the information relates is known to be (or to have been) associated 
with the matters dealt with in the document 

(c) the availability of the information from publicly accessible sources 

(d) any other matters that the agency or Minister considers relevant. 

Paragraph 6.138 of the FOI Guidelines states that: 

The personal privacy exemption is designed to prevent the unreasonable invasion of third parties’ 
privacy. The test of ‘unreasonableness’ implies a need to balance the public interest in disclosure of 
government-held information and the private interest in the privacy of individuals. The test does not, 
however, amount to the public interest test of s 11A(5), which follows later in the decision making 
process. It is possible that the decision maker may need to consider one or more factors twice, once to 
determine if a projected effect is unreasonable and again when assessing the public interest balance. 

I note that the AAT, in Re Chandra and Minister for Immigration and Ethnic Affairs [1984] AATA 437 at paragraph 
259, stated that: 

... whether a disclosure is ‘unreasonable’ requires … a consideration of all the circumstances, including 
the nature of the information that would be disclosed, the circumstances in which the information was 
obtained, the likelihood of the information being information that the person concerned would not wish 
to have disclosed without consent, and whether the information has any current relevance … it is also 
necessary in my view to take into consideration the public interest recognised by the Act in the disclosure 
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of information … and to weigh that interest in the balance against the public interest in protecting the 
personal privacy of a third party ...  

Paragraphs 6.142 and 6.143 of the FOI Guidelines state: 

6.142 Key factors for determining whether disclosure is unreasonable include: 

 the author of the document is identifiable 

 the documents contain third party personal information 

 release of the documents would cause stress on the third party 

 no public purpose would be achieved through release 

6.143 As discussed in the leading s 47F IC review decision of ‘FG’ and National Archives of Australia 
[2015] AICmr 26, other factors considered to be relevant include: 

 the nature, age and current relevance of the information 

 any detriment that disclosure may cause to the person to whom the information relates 

 any opposition to disclosure expressed or likely to be held by that person 

 the circumstances of an agency’s collection and use of the information 

 the fact that the FOI Act does not control or restrict any subsequent use or dissemination 
of information released under the FOI Act 

 any submission an FOI applicant chooses to make in support of their application as to their 
reasons for seeking access and their intended or likely use or dissemination of the 
information, and 

 whether disclosure of the information might advance the public interest in government 
transparency and integrity 

I am satisfied that the disclosure of personal information contained within the document would, in the 
circumstances, constitute an unreasonable disclosure of personal information for the following reasons: 

• the conditionally exempt personal information is not well known  

• the person to whom the personal information relates is not known to be (or to have been) associated 
with the matters dealt with in the document 

• the conditionally exempt personal information is not available from publicly accessible sources 

• the individuals whose personal information is contained in the document are identifiable 

• release of this information would cause stress to the individuals concerned 

• no further public purpose would be achieved through the release of the personal information noting 
that the personal information is included in the document as a result of their employment 
circumstance 

• the information is current and has not lost its sensitivity through the passage of time 

• the individuals would not expect the information to be placed in the public domain, and detriment 
may be caused to the individuals to whom the information relates, and 

• the FOI Act does not control or restrict any subsequent use or dissemination of information released 
under the FOI Act. 

I have consulted with affected third parties regarding the disclosure of their personal information, and I have 
considered any concerns raised by those individuals during the course of making my decision. 
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For the reasons outlined above, I decided that the parts of the documents marked ‘s47F’ are conditionally 
exempt from disclosure under section 47F of the FOI Act. 

Where information is found to be conditionally exempt, I must give access to that information unless access at 
this time would, on balance, be contrary to the public interest. I have addressed the public interest 
considerations below. 

4.2 Section 47G – Business information 

Section 47G of the FOI Act provides that a document is conditionally exempt if its disclosure would disclose 
information concerning a person in respect of his or her business or professional affairs or concerning the 
business, commercial or financial affairs of an organisation or undertaking, in a case in which the disclosure of 
the information would, or could reasonably be expected to, unreasonably affect that person adversely in 
respect of his or her lawful business or professional affairs or that organisation or undertaking in respect of its 
lawful business, commercial or financial affairs. 

Business information 

Paragraph 6.184 of the FOI Guidelines states that the conditionally exempt information must have some 
relevance to a person in respect of his or her business or professional affairs or to the business, commercial or 
financial affairs of an organisation or undertaking. 

Paragraph 6.192 of the FOI Guidelines further states that the use of the term ‘business or professional affairs’ 
distinguishes an individual’s personal or private affairs and an organisation’s internal affairs. The term ‘business 
affairs’ has been interpreted to mean ‘the totality of the money-making affairs of an organisation or undertaking 
as distinct from its private or internal affairs’. 

The parts of the documents marked ‘s47G’ contain business affairs information that is relevant to the business, 
commercial or financial affairs of an organisation or undertaking. This information is relevant to the profitability 
and financial viability of an organisation or undertaking, and does not relate to its private or internal affairs, and 
consists of the business entities bank details. 

As such, I am satisfied that this information is business information. 

Unreasonable adverse effect of disclosure 

Paragraph 6.187 of the FOI Guidelines states that the presence of ‘unreasonably’ in section 47G(1) implies a 
need to balance public and private interests. The public interest, or some aspect of it, will be one of the factors 
in determining whether the adverse effect of disclosure on a person in respect of his or her business affairs is 
unreasonable. I must therefore balance the public and private interest factors to decide whether disclosure is 
unreasonable for the purposes of section 47G(1)(a); but this does not amount to the public interest test of 
section 11A(5) which follows later in the decision process.  

Paragraph 6.188 of the FOI Guidelines goes on to state that the test of reasonableness applies not to the claim 
of harm but to the objective assessment of the expected adverse effect. I must balance the public interest 
against a private interest of the affected third parties, preserving the profitability of a business. 

I am satisfied that the disclosure of the business affairs information would result in an adverse effect on the 
business, commercial or financial affairs of an organisation or undertaking. I have also had regard to the public 
and private interest factors, and I am satisfied that the preservation of the profitability and ongoing viability of 
the affected third-party business outweighs the public interest in the disclosure of this information. 

I have consulted with the affected third party regarding the relevant business affairs information, and in making 
my decision, I have considered submissions made. 
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For the reasons outlined above, I decided that the parts of the documents marked ‘s47G’ are conditionally 
exempt from disclosure under section 47G of the FOI Act. 

Where information is found to be conditionally exempt, I must give access to that information unless access at 
this time would, on balance, be contrary to the public interest. I have addressed the public interest 
considerations below. 

4.3 Public interest considerations 

Pursuant to section 11A(5) of the FOI Act, I must give access to conditionally exempt information unless access 
to that information at that time would, on balance, be contrary to the public interest. I have therefore 
considered whether disclosure of the conditionally exempt information would be contrary to the public interest. 

I note that paragraph 6.5 of the FOI Guidelines states that the public interest test is considered to be:  

• something that is of serious concern or benefit to the public, not merely of individual interest 

• not something of interest to the public, but in the interest of the public 

• not a static concept, where it lies in a particular matter will often depend on a balancing of interests 

• necessarily broad and non-specific and 

• relates to matters of common concern or relevance to all members of the public, or a substantial 
section of the public. 

Factors favouring disclosure 

Section 11B of the FOI Act provides that factors favouring access to conditionally exempt information in the 
public interest include whether access to that information would do any of the following: 

• promote the objects of the FOI Act (including all matters set out in sections 3 and 3A) 

• inform debate on a matter of public importance  

• promote effective oversight of public expenditure 

• allow a person to access his or her own personal information. 

Having regard to the above, I consider that disclosure of the conditionally exempt information at this time:  

• would not provide access to documents held by an agency of the Commonwealth which would 
promote the objects of the FOI Act by providing the Australian community with access to information 
held by the Australian Government – noting that the conditionally exempt information only consists 
of the affected third party’s employees names and banking details 

• would not inform debate on a matter of public importance  

• would not promote effective oversight of public expenditure 

• would not allow you access to your own personal information. 

Factors weighing against disclosure 

I consider that the following factors weigh against disclosure of the conditionally exempt information at this 
time, on the basis that disclosure: 

• could reasonably be expected to prejudice the protection of a number of individuals’ right to personal 
privacy 

o The Department is committed to complying with its obligations under the Privacy Act 1988, which 
sets out standards and obligations that regulate how we must handle and manage personal 
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information. I consider it is firmly in the public interest that we uphold the rights of individuals to 
their own privacy and meet our statutory obligations under the Privacy Act.  

o I note that the substance of the information that is relevant to your request has been released to 
you and disclosure of the conditionally exempt personal information would not provide you with 
any further insight into the workings of government beyond that substantive information. 

• could reasonably be expected to prejudice the security of the affected third-party’s banking details, 
leading to a risk that individuals with malicious intent may utilise this information for nefarious 
purposes.  

In making my decision, I have not taken into account any of the irrelevant factors set out in section 11B(4) of 
the FOI Act, which are: 

(a) access to the conditionally exempt information could result in embarrassment to the 
Commonwealth Government, or cause a loss of confidence in the Commonwealth Government 

(b) access to the conditionally exempt information could result in any person misinterpreting or 
misunderstanding that information 

(c) the author of the document was (or is) of high seniority in the agency to which the request for 
access to the document was made 

(d) access to the conditionally exempt information could result in confusion or unnecessary debate. 

Conclusion – disclosure is not in the public interest 

For the reasons set out above, after weighing all public interest factors for and against disclosure, I decided 
that, on balance, disclosure of the conditionally exempt information would be contrary to the public interest. I 
am satisfied that the benefit to the public resulting from disclosure of the conditionally exempt information is 
outweighed by the benefit to the public of withholding that information.   

4.4 Section 22 – deletion of irrelevant material 

Section 22 of the FOI Act applies to documents containing irrelevant material and allows an agency to delete 
such material from a document. 

The document contains personal identifiers of individuals. When your request was acknowledged, we notified 
you that personal information of third-party individuals, including public servants below the SES level and all 
email addresses, signatures and direct telephone numbers would be considered irrelevant to the scope of your 
request unless you told us that you were expressly seeking access to that information. On the basis that you did 
not notify us otherwise, I decided this information is irrelevant to your request. As such, an edited copy of this 
document has been prepared in accordance with section 22(1)(a)(ii) of the FOI Act. This information is marked 
‘s22’ in the document released to you. 

In addition, as I decided that some information you have requested is exempt from disclosure, I have prepared 
an edited copy of the document being released by deleting the exempt information under section 22(1)(a)(i) of 
the FOI Act. 
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5 Material taken into consideration 

In making my decision, I had regard to the following: 

• the terms of your request 

• the content of the document captured by your request 

• the provisions of the FOI Act 

• the guidelines issued by the Australian Information Commissioner under section 93A of the FOI Act 
(the FOI Guidelines) 

• advice from departmental officers with responsibility for the subject matter contained in the 
documents captured by your request 

• submissions from third parties consulted about documents which contain information concerning 
them 

6 Legislative provisions 

The FOI Act, including the provisions referred to in my decision, are available on the Federal Register of 
Legislation website: www.legislation.gov.au/Series/C2004A02562.   

7 Your review rights 

If you are dissatisfied with my decision, you may apply for a review of it. 

7.1 Internal review 

You can request an internal review within 30 days of receiving this decision. An internal review will be conducted 
by a different departmental officer from the original decision-maker.  

No particular form is required to apply for review although it will assist the Department if you are able to set 
out the grounds on which you believe that the original decision should be changed.  

Applications for internal review can be sent to FOI@infrastructure.gov.au    

If you choose to seek an internal review, you will also have a right to apply for Information Commissioner review 
(IC review) of the internal review decision once it has been provided to you if you remain dissatisfied with the 
decision. 

7.2 Information Commissioner review or complaint 

An application for IC review must be made in writing to the Office of the Australian Information Commissioner 
(OAIC) within 60 days of the decision.  

8 Publication of material released under the FOI Act 

Where I have decided to release documents to you, we may also publish the released material on our Disclosure 
Log. We will not publish personal or business affairs information where it would be unreasonable to do so. 

For your reference our Disclosure Log can be found here: www.infrastructure.gov.au/about-us/freedom-
information/freedom-information-disclosure-log.  
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Further information 

If you require further information regarding this decision, please contact the Department’s FOI Section 
at FOI@infrastructure.gov.au.   

Yours sincerely 
 

Katrina Kendall 
Assistant Secretary 
Regional Development and Local Government Division 
 
Date: 29 May 2024 
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GPO Box 594, Canberra ACT 2601, Australia 
1800 075 001  infrastructure.gov.au | arts.gov.au 

 

Our references: FOI 24-369 & FOI 24-388 

 
 

To whom it may concern 

Decision on your Freedom of Information Request 

On 31 March 2024 you submitted a request to the Department of Infrastructure, Transport, Regional 
Development, Communications and the Arts (the Department) seeking access to documents under the Freedom 
of Information Act 1982 (FOI Act). 

On 3 April 2024, you also submitted a request to the Department of the Prime Minister and Cabinet (PM&C) 
also seeking access to documents under the FOI Act.  On 9 April 2024, the Department agreed to accept transfer 
of that request from PM&C under section 16 of the FOI Act. You were notified of that transfer by PM&C on 
9 April 2024. 

1 Your request 

You requested access to: 

FOI 24-369 

Copies of emails, notes, reports, agreements, instruments, documents, Memoranda, Minutes 
concerning the proposal to transition the Norfolk Island International Airport and the Fire Fighting Arm 
of Norfolk Island to give control to the Commonwealth of Australia / Australian government. 

FOI 24-388 

Copies of emails, notes, reports, agreements, reports, instruments, documents, Memoranda, Minutes 
between any person contracted, engaged, works for, advises the Norfolk Island Regional Council and 
any department of the Commonwealth of Australia about the proposal to transition the Norfolk Island 
International Airport and the Fire Fighting Arm of Norfolk Island to the Commonwealth of Australia / 
Australian Government. 

2 Authority to make decision 

I am authorised by the Secretary to make decisions in relation to Freedom of Information requests under 
section 23(1) of the FOI Act. 
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3 Decision 

I have identified one document that is relevant to both of your requests. This document was in the possession 
of the Department when your requests were received. 

As this document is captured by both requests, for the purposes of administrative expediency, I am providing 
you with one decision in relation to that document, but which addresses both requests. 

I have decided to grant partial access to one document. 

4 Finding of facts and reasons for decision  

My findings of fact and reasons for deciding that exemptions apply to the parts of the document relevant to 
your requests are set out below. 

4.1 Section 47F – Documents affecting personal privacy 

Section 47F of the FOI Act provides that a document is conditionally exempt if its disclosure would involve the 
unreasonable disclosure of personal information about any person (including a deceased person). 

Personal Information 

Personal information has the same meaning as in the Privacy Act. Specifically, section 6 of the Privacy Act 
provides that personal information means information or an opinion about an identified individual, or an 
individual who is reasonably identifiable whether the information or opinion is true or not; and whether the 
information or opinion is recorded in a material form or not. 

Paragraph 6.131 of the FOI Guidelines states that for particular information to be personal information, an 
individual must be identified or reasonably identifiable. 

Paragraph 6.130 of the FOI Guidelines states that personal information can include a person’s name, address, 
telephone number, date of birth, medical records, bank account details, taxation information and signature.  

An individual is a natural person rather than a corporation, trust, body politic or incorporated association.  

I am satisfied that parts of the document marked ‘s47F’ includes personal information about a number of 
individuals. 

Unreasonable Disclosure of Personal Information 

Section 47F(2) of the FOI Act provides that, in determining whether the disclosure would involve the 
unreasonable disclosure of personal information, I must have regard to the following matters: 

(a) the extent to which the information is well known 

(b) whether the person to whom the information relates is known to be (or to have been) associated 
with the matters dealt with in the document 

(c) the availability of the information from publicly accessible sources 

(d) any other matters that the agency or Minister considers relevant. 

Paragraph 6.138 of the FOI Guidelines states that: 
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The personal privacy exemption is designed to prevent the unreasonable invasion of third parties’ 
privacy. The test of ‘unreasonableness’ implies a need to balance the public interest in disclosure of 
government-held information and the private interest in the privacy of individuals. The test does not, 
however, amount to the public interest test of s 11A(5), which follows later in the decision making 
process. It is possible that the decision maker may need to consider one or more factors twice, once to 
determine if a projected effect is unreasonable and again when assessing the public interest balance. 

I note that the AAT, in Re Chandra and Minister for Immigration and Ethnic Affairs [1984] AATA 437 at paragraph 
259, stated that: 

... whether a disclosure is ‘unreasonable’ requires … a consideration of all the circumstances, including 
the nature of the information that would be disclosed, the circumstances in which the information was 
obtained, the likelihood of the information being information that the person concerned would not wish 
to have disclosed without consent, and whether the information has any current relevance … it is also 
necessary in my view to take into consideration the public interest recognised by the Act in the disclosure 
of information … and to weigh that interest in the balance against the public interest in protecting the 
personal privacy of a third party ...  

Paragraphs 6.142 and 6.143 of the FOI Guidelines state: 

6.142 Key factors for determining whether disclosure is unreasonable include: 

 the author of the document is identifiable 

 the documents contain third party personal information 

 release of the documents would cause stress on the third party 

 no public purpose would be achieved through release 

6.143 As discussed in the leading s 47F IC review decision of ‘FG’ and National Archives of Australia 
[2015] AICmr 26, other factors considered to be relevant include: 

 the nature, age and current relevance of the information 

 any detriment that disclosure may cause to the person to whom the information relates 

 any opposition to disclosure expressed or likely to be held by that person 

 the circumstances of an agency’s collection and use of the information 

 the fact that the FOI Act does not control or restrict any subsequent use or dissemination of 
information released under the FOI Act 

 any submission an FOI applicant chooses to make in support of their application as to their 
reasons for seeking access and their intended or likely use or dissemination of the information, 
and 

 whether disclosure of the information might advance the public interest in government 
transparency and integrity 

I am satisfied that the disclosure of personal information contained within the document would, in the 
circumstances, constitute an unreasonable disclosure of personal information for the following reasons: 

• the conditionally exempt personal information is not well known 

• the person to whom the personal information relates is not known to be (or to have been) associated 
with the matters dealt with in the document 

• the conditionally exempt personal information is not available from publicly accessible sources 
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• the individuals whose personal information is contained in the document are identifiable 

• release of this information would cause stress to the individuals concerned 

• no further public purpose would be achieved through the release of the personal information, noting 
that the personal information is included in the document as a result of their employment 
circumstance 

• the information is current and has not lost its sensitivity through the passage of time 

• the individuals would not expect the information to be placed in the public domain, and detriment 
may be caused to the individuals to whom the information relates, and 

• the FOI Act does not control or restrict any subsequent use or dissemination of information released 
under the FOI Act. 

I have consulted with affected third parties regarding the disclosure of their personal information, and I have 
considered any concerns raised by those individuals during the course of making my decision. 

For the reasons outlined above, I decided that the parts of the document marked ‘s47F’ are conditionally 
exempt from disclosure under section 47F of the FOI Act. 

Where information is found to be conditionally exempt, I must give access to that information unless access at 
this time would, on balance, be contrary to the public interest. I have addressed the public interest 
considerations below. 

4.2 Public interest considerations 

Pursuant to section 11A(5) of the FOI Act, I must give access to conditionally exempt information unless access 
to that information at that time would, on balance, be contrary to the public interest. I have therefore 
considered whether disclosure of the conditionally exempt information would be contrary to the public interest. 

I note that paragraph 6.5 of the FOI Guidelines states that the public interest test is considered to be:  

• something that is of serious concern or benefit to the public, not merely of individual interest 

• not something of interest to the public, but in the interest of the public 

• not a static concept, where it lies in a particular matter will often depend on a balancing of interests 

• necessarily broad and non-specific and 

• relates to matters of common concern or relevance to all members of the public, or a substantial 
section of the public. 

Factors favouring disclosure 

Section 11B of the FOI Act provides that factors favouring access to conditionally exempt information in the 
public interest include whether access to that information would do any of the following: 

• promote the objects of the FOI Act (including all matters set out in sections 3 and 3A) 

• inform debate on a matter of public importance  

• promote effective oversight of public expenditure 

• allow a person to access his or her own personal information. 
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Having regard to the above, I consider that disclosure of the conditionally exempt information at this time:  

• would provide access to documents held by an agency of the Commonwealth which would promote 
the objects of the FOI Act by providing the Australian community with access to information held by 
the Australian Government. 

• would not inform debate on a matter of public importance  

• would not promote effective oversight of public expenditure 

• would not allow you access to your own personal information. 

Factors weighing against disclosure 

I consider that disclosure of the conditionally exempt information at this time, could reasonably be expected to 
prejudice the protection of a number of individuals’ right to personal privacy: 

o The Department is committed to complying with its obligations under the Privacy Act 1988, which 
sets out standards and obligations that regulate how we must handle and manage personal 
information. I consider it is firmly in the public interest that we uphold the rights of individuals to 
their own privacy and meet our statutory obligations under the Privacy Act.  

o I note that the substance of the information that is relevant to your request has been released to 
you and disclosure of the conditionally exempt personal information would not provide you with 
any further insight into the workings of government beyond that substantive information. 

In making my decision, I have not taken into account any of the irrelevant factors set out in section 11B(4) of 
the FOI Act, which are: 

(a) access to the conditionally exempt information could result in embarrassment to the 
Commonwealth Government, or cause a loss of confidence in the Commonwealth Government 

(b) access to the conditionally exempt information could result in any person misinterpreting or 
misunderstanding that information 

(c) the author of the document was (or is) of high seniority in the agency to which the request for access 
to the document was made 

(d) access to the conditionally exempt information could result in confusion or unnecessary debate. 

Conclusion – disclosure is not in the public interest 

For the reasons set out above, after weighing all public interest factors for and against disclosure, I decided 
that, on balance, disclosure of the conditionally exempt information would be contrary to the public interest. I 
am satisfied that the benefit to the public resulting from disclosure of the conditionally exempt information is 
outweighed by the benefit to the public of withholding that information. 

4.3 Section 22 – deletion of irrelevant material 

Section 22 of the FOI Act applies to documents containing irrelevant material and allows an agency to delete 
such material from a document. 

The document contains personal identifiers of public servants. When your request was acknowledged, we 
notified you that personal information of public servants below the SES level and all email addresses, signatures 
and direct telephone numbers would be considered irrelevant to the scope of your request unless you told us 
that you were expressly seeking access to that information. On the basis that you did not notify us otherwise, 
I decided this information is irrelevant to your request. As such, an edited copy of this document has been 

FOI 25-114 - Document 5

R
el

ea
se

d 
un

de
r t

he
 F

O
I A

ct
 1

98
2 

by
 th

e 
D

ep
ar

tm
en

t o
f I

nf
ra

st
ru

ct
ur

e,
 

Tr
an

sp
or

t, 
R

eg
io

na
l D

ev
el

op
m

en
t, 

C
om

m
un

ic
at

io
ns

 a
nd

 th
e 

Ar
ts



6 

 

 

 

prepared in accordance with section 22(1)(a)(i) of the FOI Act. This information is marked ‘s22’ in the document 
released to you. 

5 Material taken into consideration 

In making my decision, I had regard to the following: 

• the terms of your requests 

• the content of the document captured by your requests 

• the provisions of the FOI Act 

• the guidelines issued by the Australian Information Commissioner under section 93A of the FOI Act 
(the FOI Guidelines) 

• advice from departmental officers with responsibility for the subject matter contained in the 
document captured by your request 

• submissions from third parties consulted about the document, which contains information concerning 
them 

6 Legislative provisions 

The FOI Act, including the provisions referred to in my decision, are available on the Federal Register of 
Legislation website: www.legislation.gov.au/Series/C2004A02562. 

7 Your review rights 

If you are dissatisfied with my decision, you may apply for a review of it. 

7.1 Internal review 

You can request an internal review within 30 days of receiving this decision. An internal review will be conducted 
by a different departmental officer from the original decision-maker.  

No particular form is required to apply for review although it will assist the Department if you are able to set 
out the grounds on which you believe that the original decision should be changed.  

Applications for internal review can be sent to FOI@infrastructure.gov.au    

If you choose to seek an internal review, you will also have a right to apply for Information Commissioner review 
(IC review) of the internal review decision once it has been provided to you if you remain dissatisfied with the 
decision. 

7.2 Information Commissioner review or complaint 

An application for IC review must be made in writing to the Office of the Australian Information Commissioner 
(OAIC) within 60 days of the decision. 

If you are not satisfied with the way we have handled your FOI request, you can lodge a complaint with the 
OAIC.  However, the OAIC suggests that complaints are made to the agency in the first instance. 

More information about the Information Commissioner reviews and complaints is available on the OAIC website 
here: www.oaic.gov.au/freedom-of-information/foi-review-process. 
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8 Publication of material released under the FOI Act 

Where I have decided to release documents to you, we may also publish the released material on our Disclosure 
Log. We will not publish personal or business affairs information where it would be unreasonable to do so. 

For your reference our Disclosure Log can be found here: www.infrastructure.gov.au/about-us/freedom-
information/freedom-information-disclosure-log. 

Further information 

If you require further information regarding this decision, please contact the Department’s FOI Section 
at FOI@infrastructure.gov.au. 

Yours sincerely 

Kynan Gowland 
Assistant Secretary 
Norfolk Island Branch 
Territories Division 
 
Date:    29 May 2024 
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GPO Box 594, Canberra ACT 2601, Australia 
1800 075 001  infrastructure.gov.au | arts.gov.au 

Our reference: FOI 24-357   

 
 

Dear  

Decision on your Freedom of Information Request 

I refer to your request of 28 March 2024, to the Department of Infrastructure, Transport, Regional 
Development, Communications and the Arts (the Department), seeking access to documents under the 
Freedom of Information Act 1982 (FOI Act).  

1 Your request 

You requested access to: 

Documents regarding the grant application for the Whitten Oval Redevelopment (stage 2) project, 
Victoria between 22 May 2022 and 1 March 2024. This is a grant application which as at 27 March 2024 
was listed by the Department as being administered under the ‘Community Development Grants’ 
program.  

Documents relevant to this request include but are not limited to documents that refer to the Whitten 
Oval Redevelopment (stage 2) project in: 

a) any correspondence between the Minister for Infrastructure, Transport, Regional Development and 
Local Government (the Minister) and the Department of Infrastructure, Transport, Regional 
Development, Communications and the Arts (the Department); 
b) any correspondence between the Minister’s office and the Department; 
c) any correspondence between the Minister for Regional Development, Local Government and 
Territories (the Regional Minister) and the Department; 
d) any correspondence between the Regional Minister’s office and the Department; 
e) any correspondence between the applicant and the Department; 
f) any correspondence between the Department and any other Commonwealth Government agency. 

On 2 April 2024, following consultation with you, you agreed to modify the scope of your request to the 
following: 

Documents regarding the grant application for the Whitten Oval Redevelopment (stage 2) project, 
Victoria administered under the ‘Community Development Grants’ program.  

a) any communications received from the Ministers between 22 May 2022 and 30 October 2022;  
b) any communications from the applicant between 1 September 2022 and 15 May 2023; and  
c) any documents regarding the withdrawal of this project from the Community Development Grants 
program between 1 September 2022 and 15 May 2023. 
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2 Authority to make decision 

I am authorised by the Secretary to make decisions in relation to Freedom of Information requests under 
section 23(1) of the FOI Act.  

3 Background 

I have determined that some of the information you have requested is publicly available. Under section 4 of the 
FOI Act, the definition of a ‘document’ which may be subject to a request under the Act does not include 
material maintained for reference purposes that is otherwise publicly available.  

Two documents which meet the terms of your request can be found at the following publicly available locations: 

resources.westernbulldogs.com.au/aflc-wb/document/2021/12/01/a279ff52-e785-4437-a4a6-
9db647125498/Western Bulldogs 2021 Financial-Report.pdf  

resources.westernbulldogs.com.au/aflc-wb/document/2022/11/30/cdadbd15-aa04-47f7-9367-
8fe7d882203f/Western-Bulldogs-2022-Financial-Statements-Nov.pdf  

As such, I consider that these documents fall outside of the scope of the FOI Act, and I have not considered 
them in my decision.  

4 Decision 

I have identified 12 documents that are relevant to your request. These documents were in the possession of 
the Department when your request was received. 

I have decided to: 

• Grant partial access to one document 

• refuse access to 11 documents in full. 

5 Finding of facts and reasons for decision  

My findings of fact and reasons for deciding that exemptions apply to the documents relevant to your request 
are set out below.  

5.1 Section 47 - Documents disclosing trade secrets / commercially valuable information 

Section 47(1)(a) of the FOI Act provides that a document is an exempt document if its disclosure would disclose 
trade secrets. 

In Department of Employment, Workplace Relations and Small Business v Staff Development and Training 
Company (2001) 114 FCR 301 the Federal Court interpreted a trade secret as information possessed by one 
trader which gives that trader an advantage over its competitors while the information remains generally 
unknown.  The Federal Court referred to the following test in considering whether information amounts to a 
trade secret: 

• the information is used in a trade or business 

• the owner of the information must limit its dissemination or at least not encourage or permit its 
widespread publication 
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• if disclosed to a competitor, the information would be liable to cause real or significant harm to the 
owner of the information 

Paragraph 5.201 of the FOI Guidelines set out the factors that might be regarded as useful guidance but not an 
exhaustive list of matters to be considered include: 

• the extent to which the information is known outside the business of the owner of that information 

• the extent to which the information is known by persons engaged in the owner’s business 

• measures taken by the owner to guard the secrecy of the information 

• the value of the information to the owner and to his or her competitors 

• the effort and money spent by the owner in developing the information 

• the ease or difficulty with which others might acquire or duplicate the secret 

I am satisfied that the documents marked ‘s47’ in the schedule contain information that would disclose a trade 
secret. 

Section 47(1)(b) of the FOI Act provides that a document is an exempt document if its disclosure would disclose 
information having a commercial value that would be, or could reasonably be expected to be, destroyed or 
diminished if the information were disclosed. 

Paragraphs 5.204 and 5.205 of the FOI Guidelines state: 

5.204  To be exempt under s 47(1)(b) a document must satisfy two criteria: 

• the document must contain information that has a commercial value either to an agency or 
to another person or body, and 

• the commercial value of the information would be, or could reasonably be expected to be, 
destroyed or diminished if it were disclosed 

5.205  It is a question of fact whether information has commercial value, and whether disclosure 
would destroy or diminish that value. The commercial value may relate, for example, to the 
profitability or viability of a continuing business operation or commercial activity in which an 
agency or person is involved. The information need not necessarily have ‘exchange value’, in 
the sense that it can be sold as a trade secret or intellectual property. The following factors may 
assist in deciding in a particular case whether information has commercial value: 

• whether the information is known only to the agency or person for whom it has value or, if 
it is known to others, to what extent that detracts from its intrinsic commercial value 

• whether the information confers a competitive advantage on the agency or person to whom 
it relates — for example, if it lowers the cost of production or allows access to markets not 
available to competitors 

• whether a genuine “arm’s-length” buyer would be prepared to pay to obtain that 
information 

• whether the information is still current or out of date (out of date information may no longer 
have any value), and 

• whether disclosing the information would reduce the value of a business operation or 
commercial activity — reflected, perhaps, in a lower share price 

I am satisfied that the relevant information contained in the documents: 

• is only known to the Department and the affected third party for whom it has value 
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• is not known to others, and disclosure of the information would detract from its intrinsic commercial 
value 

• confers a competitive advantage on the affected third party, and provides the affected third party 
with access to markets not available to its competitors 

• is something that a genuine “arm’s length’ buyer would be prepared to pay to obtain 

• is still current, and retains its intrinsic value to the affected third party 

• would reduce in value to the business operations or commercial activities of the affected third party 
if disclosed. 

As notified to you on 29 April 2024, in accordance with the obligations under section 27 of the FOI Act, the 
Department has consulted with an affected third party. In making my decision on access to the relevant 
documents, I have taken into consideration the exemption submissions made during that consultation process. 

For the reasons outlined above, I decided that the documents marked ‘s47’ in the schedule are exempt from 
disclosure under sections 47(1)(a) and 47(1)(b) of the FOI Act. 

5.2 Section 47F – Documents affecting personal privacy 

Section 47F of the FOI Act provides that a document is conditionally exempt if its disclosure would involve the 
unreasonable disclosure of personal information about any person (including a deceased person). 

Personal Information 

Personal information has the same meaning as in the Privacy Act. Specifically, section 6 of the Privacy Act 
provides that personal information means information or an opinion about an identified individual, or an 
individual who is reasonably identifiable whether the information or opinion is true or not; and whether the 
information or opinion is recorded in a material form or not. 

Paragraph 6.131 of the FOI Guidelines states that for particular information to be personal information, an 
individual must be identified or reasonably identifiable. 

Paragraph 6.130 of the FOI Guidelines states that personal information can include a person’s name, address, 
telephone number, date of birth, medical records, bank account details, taxation information and signature.  

An individual is a natural person rather than a corporation, trust, body politic or incorporated association.  

I am satisfied that parts of the documents marked ‘s47F’ includes personal information about a number of 
individuals. 

Unreasonable Disclosure of Personal Information 

Section 47F(2) of the FOI Act provides that, in determining whether the disclosure would involve the 
unreasonable disclosure of personal information, I must have regard to the following matters: 

(a) the extent to which the information is well known 

(b) whether the person to whom the information relates is known to be (or to have been) associated 
with the matters dealt with in the document 

(c) the availability of the information from publicly accessible sources 

(d) any other matters that the agency or Minister considers relevant. 

FOI 25-114 - Document 6

R
el

ea
se

d 
un

de
r t

he
 F

O
I A

ct
 1

98
2 

by
 th

e 
D

ep
ar

tm
en

t o
f I

nf
ra

st
ru

ct
ur

e,
 

Tr
an

sp
or

t, 
R

eg
io

na
l D

ev
el

op
m

en
t, 

C
om

m
un

ic
at

io
ns

 a
nd

 th
e 

Ar
ts



5 

 

 

 

Paragraph 6.138 of the FOI Guidelines states that: 

The personal privacy exemption is designed to prevent the unreasonable invasion of third parties’ 
privacy. The test of ‘unreasonableness’ implies a need to balance the public interest in disclosure of 
government-held information and the private interest in the privacy of individuals. The test does not, 
however, amount to the public interest test of s 11A(5), which follows later in the decision making 
process. It is possible that the decision maker may need to consider one or more factors twice, once to 
determine if a projected effect is unreasonable and again when assessing the public interest balance. 

I note that the AAT, in Re Chandra and Minister for Immigration and Ethnic Affairs [1984] AATA 437 at paragraph 
259, stated that: 

... whether a disclosure is ‘unreasonable’ requires … a consideration of all the circumstances, including 
the nature of the information that would be disclosed, the circumstances in which the information was 
obtained, the likelihood of the information being information that the person concerned would not wish 
to have disclosed without consent, and whether the information has any current relevance … it is also 
necessary in my view to take into consideration the public interest recognised by the Act in the disclosure 
of information … and to weigh that interest in the balance against the public interest in protecting the 
personal privacy of a third party ...  

Paragraphs 6.142 and 6.143 of the FOI Guidelines state: 

6.142 Key factors for determining whether disclosure is unreasonable include: 

• the author of the document is identifiable 

• the documents contain third party personal information 

• release of the documents would cause stress on the third party 

• no public purpose would be achieved through release 

6.143 As discussed in the leading s 47F IC review decision of ‘FG’ and National Archives of Australia 
[2015] AICmr 26, other factors considered to be relevant include: 

• the nature, age and current relevance of the information 

• any detriment that disclosure may cause to the person to whom the information relates 

• any opposition to disclosure expressed or likely to be held by that person 

• the circumstances of an agency’s collection and use of the information 

• the fact that the FOI Act does not control or restrict any subsequent use or dissemination 
of information released under the FOI Act 

• any submission an FOI applicant chooses to make in support of their application as to their 
reasons for seeking access and their intended or likely use or dissemination of the 
information, and 

• whether disclosure of the information might advance the public interest in government 
transparency and integrity 

I am satisfied that the disclosure of personal information contained within the documents would, in the 
circumstances, constitute an unreasonable disclosure of personal information for the following reasons: 

• the conditionally exempt personal information is not well known  

• the person to whom the personal information relates is not known to be (or to have been) associated with 
the matters dealt with in the document 
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• the conditionally exempt personal information is not available from publicly accessible sources 

• the individuals whose personal information is contained in the documents are identifiable 

• release of this information would cause stress to the individuals concerned 

• no further public purpose would be achieved through the release of the personal information, noting that 
the personal information is included in the document as a result of their employment circumstance 

• the information is current and has not lost its sensitivity through the passage of time 

• the individuals would not expect the information to be placed in the public domain, and detriment may be 
caused to the individuals to whom the information relates, and 

• the FOI Act does not control or restrict any subsequent use or dissemination of information released under 
the FOI Act. 

I have consulted with affected third parties regarding the disclosure of their personal information, and I have 
considered any concerns raised by those individuals during the course of making my decision. 

For the reasons outlined above, I decided that parts of the documents marked ‘s47F’ are conditionally exempt 
from disclosure under section 47F of the FOI Act. 

Where information is found to be conditionally exempt, I must give access to that information unless access at 
this time would, on balance, be contrary to the public interest. I have addressed the public interest 
considerations below. 

5.3 Public interest considerations 

Pursuant to section 11A(5) of the FOI Act, I must give access to conditionally exempt information unless access 
to that information at that time would, on balance, be contrary to the public interest. I have therefore 
considered whether disclosure of the conditionally exempt information would be contrary to the public interest. 

I note that paragraph 6.5 of the FOI Guidelines states that the public interest test is considered to be:  

• something that is of serious concern or benefit to the public, not merely of individual interest 

• not something of interest to the public, but in the interest of the public 

• not a static concept, where it lies in a particular matter will often depend on a balancing of interests 

• necessarily broad and non-specific and 

• relates to matters of common concern or relevance to all members of the public, or a substantial 
section of the public. 

Factors favouring disclosure 

Section 11B of the FOI Act provides that factors favouring access to conditionally exempt information in the 
public interest include whether access to that information would do any of the following: 

• promote the objects of the FOI Act (including all matters set out in sections 3 and 3A) 

• inform debate on a matter of public importance  

• promote effective oversight of public expenditure 

• allow a person to access his or her own personal information. 
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Having regard to the above, I consider that disclosure of the conditionally exempt information at this time:  

• would provide access to documents held by an agency of the Commonwealth which would promote 
the objects of the FOI Act by providing the Australian community with access to information held by 
the Australian Government. 

• would not inform debate on a matter of public importance  

• would not promote effective oversight of public expenditure 

• would not allow you access to your own personal information. 

Factors weighing against disclosure 

I consider that the following factors weigh against disclosure of the conditionally exempt information at this 
time, on the basis that disclosure could reasonably be expected to prejudice the protection of a number of 
individuals’ right to personal privacy 

o The Department is committed to complying with its obligations under the Privacy Act 1988, which 
sets out standards and obligations that regulate how we must handle and manage personal 
information. I consider it is firmly in the public interest that we uphold the rights of individuals to 
their own privacy and meet our statutory obligations under the Privacy Act.  

o I note that the substance of the information that is relevant to your request has been released to 
you and disclosure of the conditionally exempt personal information would not provide you with 
any further insight into the workings of government beyond that substantive information. 

In making my decision, I have not taken into account any of the irrelevant factors set out in section 11B(4) of 
the FOI Act, which are: 

(a) access to the conditionally exempt information could result in embarrassment to the 
Commonwealth Government, or cause a loss of confidence in the Commonwealth Government 

(b) access to the conditionally exempt information could result in any person misinterpreting or 
misunderstanding that information 

(c) the author of the document was (or is) of high seniority in the agency to which the request for 
access to the document was made 

(d) access to the conditionally exempt information could result in confusion or unnecessary debate. 

Conclusion – disclosure is not in the public interest 

For the reasons set out above, after weighing all public interest factors for and against disclosure, I decided 
that, on balance, disclosure of the conditionally exempt information would be contrary to the public interest. I 
am satisfied that the benefit to the public resulting from disclosure of the conditionally exempt information is 
outweighed by the benefit to the public of withholding that information.   

6 Material taken into consideration 

In making my decision, I had regard to the following: 

• the terms of your request 

• the content of the documents captured by your request 

• the provisions of the FOI Act 
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• the guidelines issued by the Australian Information Commissioner under section 93A of the FOI Act 
(the FOI Guidelines) 

• advice from departmental officers with responsibility for the subject matter contained in the 
documents captured by your request 

• submissions from third parties consulted about documents which contain information concerning 
them 

7 Legislative provisions 

The FOI Act, including the provisions referred to in my decision, are available on the Federal Register of 
Legislation website: www.legislation.gov.au/Series/C2004A02562.   

8 Your review rights 

If you are dissatisfied with my decision, you may apply for a review of it. 

8.1 Internal review 

You can request an internal review within 30 days of receiving this decision. An internal review will be conducted 
by a different departmental officer from the original decision-maker.  

No particular form is required to apply for review although it will assist the Department if you are able to set 
out the grounds on which you believe that the original decision should be changed.  

Applications for internal review can be sent to FOI@infrastructure.gov.au    

If you choose to seek an internal review, you will also have a right to apply for Information Commissioner review 
(IC review) of the internal review decision once it has been provided to you if you remain dissatisfied with the 
decision. 

8.2 Information Commissioner review or complaint 

An application for IC review must be made in writing to the Office of the Australian Information Commissioner 
(OAIC) within 60 days of the decision.  

If you are not satisfied with the way we have handled your FOI request, you can lodge a complaint with the 
OAIC.  However, the OAIC suggests that complaints are made to the agency in the first instance. 

More information about the Information Commissioner reviews and complaints is available on the OAIC website 
here: www.oaic.gov.au/freedom-of-information/foi-review-process. 
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Further information 

If you require further information regarding this decision, please contact the Department’s FOI Section 
at FOI@infrastructure.gov.au.   

Yours sincerely 

Dr Jennie Hood 
Assistant Secretary 
Regional Programs Branch 
Regional Development and Local Government Division 
 
Date:  24    May 2024 
 

FOI 25-114 - Document 6

s22(1)(a)(ii)

R
el

ea
se

d 
un

de
r t

he
 F

O
I A

ct
 1

98
2 

by
 th

e 
D

ep
ar

tm
en

t o
f I

nf
ra

st
ru

ct
ur

e,
 

Tr
an

sp
or

t, 
R

eg
io

na
l D

ev
el

op
m

en
t, 

C
om

m
un

ic
at

io
ns

 a
nd

 th
e 

Ar
ts



FOI 25-114 - Document 6

R
el

ea
se

d 
un

de
r t

he
 F

O
I A

ct
 1

98
2 

by
 th

e 
D

ep
ar

tm
en

t o
f I

nf
ra

st
ru

ct
ur

e,
 

Tr
an

sp
or

t, 
R

eg
io

na
l D

ev
el

op
m

en
t, 

C
om

m
un

ic
at

io
ns

 a
nd

 th
e 

Ar
ts



FOI 25-114 - Document 7

s22(1)(a)(ii)

s22(1)(a)
(ii)

R
el

ea
se

d 
un

de
r t

he
 F

O
I A

ct
 1

98
2 

by
 th

e 
D

ep
ar

tm
en

t o
f I

nf
ra

st
ru

ct
ur

e,
 

Tr
an

sp
or

t, 
R

eg
io

na
l D

ev
el

op
m

en
t, 

C
om

m
un

ic
at

io
ns

 a
nd

 th
e 

Ar
ts



FOI 25-114 - Document 7

R
el

ea
se

d 
un

de
r t

he
 F

O
I A

ct
 1

98
2 

by
 th

e 
D

ep
ar

tm
en

t o
f I

nf
ra

st
ru

ct
ur

e,
 

Tr
an

sp
or

t, 
R

eg
io

na
l D

ev
el

op
m

en
t, 

C
om

m
un

ic
at

io
ns

 a
nd

 th
e 

Ar
ts



FOI 25-114 - Document 7

R
el

ea
se

d 
un

de
r t

he
 F

O
I A

ct
 1

98
2 

by
 th

e 
D

ep
ar

tm
en

t o
f I

nf
ra

st
ru

ct
ur

e,
 

Tr
an

sp
or

t, 
R

eg
io

na
l D

ev
el

op
m

en
t, 

C
om

m
un

ic
at

io
ns

 a
nd

 th
e 

Ar
ts



FOI 25-114 - Document 7

R
el

ea
se

d 
un

de
r t

he
 F

O
I A

ct
 1

98
2 

by
 th

e 
D

ep
ar

tm
en

t o
f I

nf
ra

st
ru

ct
ur

e,
 

Tr
an

sp
or

t, 
R

eg
io

na
l D

ev
el

op
m

en
t, 

C
om

m
un

ic
at

io
ns

 a
nd

 th
e 

Ar
ts



FOI 25-114 - Document 7

R
el

ea
se

d 
un

de
r t

he
 F

O
I A

ct
 1

98
2 

by
 th

e 
D

ep
ar

tm
en

t o
f I

nf
ra

st
ru

ct
ur

e,
 

Tr
an

sp
or

t, 
R

eg
io

na
l D

ev
el

op
m

en
t, 

C
om

m
un

ic
at

io
ns

 a
nd

 th
e 

Ar
ts



FOI 25-114 - Document 7

R
el

ea
se

d 
un

de
r t

he
 F

O
I A

ct
 1

98
2 

by
 th

e 
D

ep
ar

tm
en

t o
f I

nf
ra

st
ru

ct
ur

e,
 

Tr
an

sp
or

t, 
R

eg
io

na
l D

ev
el

op
m

en
t, 

C
om

m
un

ic
at

io
ns

 a
nd

 th
e 

Ar
ts



FOI 25-114 - Document 7

s22(1)(a)(ii)

R
el

ea
se

d 
un

de
r t

he
 F

O
I A

ct
 1

98
2 

by
 th

e 
D

ep
ar

tm
en

t o
f I

nf
ra

st
ru

ct
ur

e,
 

Tr
an

sp
or

t, 
R

eg
io

na
l D

ev
el

op
m

en
t, 

C
om

m
un

ic
at

io
ns

 a
nd

 th
e 

Ar
ts



FOI 25-114 - Document 7

R
el

ea
se

d 
un

de
r t

he
 F

O
I A

ct
 1

98
2 

by
 th

e 
D

ep
ar

tm
en

t o
f I

nf
ra

st
ru

ct
ur

e,
 

Tr
an

sp
or

t, 
R

eg
io

na
l D

ev
el

op
m

en
t, 

C
om

m
un

ic
at

io
ns

 a
nd

 th
e 

Ar
ts



 

 

FOI 25-114 - Document 8

s22(1)(a)(ii)

s22(1)(a)(ii)

R
el

ea
se

d 
un

de
r t

he
 F

O
I A

ct
 1

98
2 

by
 th

e 
D

ep
ar

tm
en

t o
f I

nf
ra

st
ru

ct
ur

e,
 

Tr
an

sp
or

t, 
R

eg
io

na
l D

ev
el

op
m

en
t, 

C
om

m
un

ic
at

io
ns

 a
nd

 th
e 

Ar
ts



  

FOI 25-114 - Document 8

R
el

ea
se

d 
un

de
r t

he
 F

O
I A

ct
 1

98
2 

by
 th

e 
D

ep
ar

tm
en

t o
f I

nf
ra

st
ru

ct
ur

e,
 

Tr
an

sp
or

t, 
R

eg
io

na
l D

ev
el

op
m

en
t, 

C
om

m
un

ic
at

io
ns

 a
nd

 th
e 

Ar
ts



  

FOI 25-114 - Document 8

R
el

ea
se

d 
un

de
r t

he
 F

O
I A

ct
 1

98
2 

by
 th

e 
D

ep
ar

tm
en

t o
f I

nf
ra

st
ru

ct
ur

e,
 

Tr
an

sp
or

t, 
R

eg
io

na
l D

ev
el

op
m

en
t, 

C
om

m
un

ic
at

io
ns

 a
nd

 th
e 

Ar
ts



  

FOI 25-114 - Document 8

R
el

ea
se

d 
un

de
r t

he
 F

O
I A

ct
 1

98
2 

by
 th

e 
D

ep
ar

tm
en

t o
f I

nf
ra

st
ru

ct
ur

e,
 

Tr
an

sp
or

t, 
R

eg
io

na
l D

ev
el

op
m

en
t, 

C
om

m
un

ic
at

io
ns

 a
nd

 th
e 

Ar
ts



 

 

 

FOI 25-114 - Document 8

R
el

ea
se

d 
un

de
r t

he
 F

O
I A

ct
 1

98
2 

by
 th

e 
D

ep
ar

tm
en

t o
f I

nf
ra

st
ru

ct
ur

e,
 

Tr
an

sp
or

t, 
R

eg
io

na
l D

ev
el

op
m

en
t, 

C
om

m
un

ic
at

io
ns

 a
nd

 th
e 

Ar
ts



 

 

 

FOI 25-114 - Document 8

s22(1)(a)(ii)

R
el

ea
se

d 
un

de
r t

he
 F

O
I A

ct
 1

98
2 

by
 th

e 
D

ep
ar

tm
en

t o
f I

nf
ra

st
ru

ct
ur

e,
 

Tr
an

sp
or

t, 
R

eg
io

na
l D

ev
el

op
m

en
t, 

C
om

m
un

ic
at

io
ns

 a
nd

 th
e 

Ar
ts



  

 

 

 

       
 

 

 

FOI 25-114 - Document 8

R
el

ea
se

d 
un

de
r t

he
 F

O
I A

ct
 1

98
2 

by
 th

e 
D

ep
ar

tm
en

t o
f I

nf
ra

st
ru

ct
ur

e,
 

Tr
an

sp
or

t, 
R

eg
io

na
l D

ev
el

op
m

en
t, 

C
om

m
un

ic
at

io
ns

 a
nd

 th
e 

Ar
ts



 

GPO Box 594, Canberra ACT 2601, Australia 
1800 075 001  infrastructure.gov.au | arts.gov.au 

 

Our reference: FOI 24-311 

 
  

Dear  

Decision on your Freedom of Information Request 

I refer to your request of 20 March 2024 to the Department of Infrastructure, Transport, Regional Development, 
Communications and the Arts (the Department), seeking access to documents under the Freedom of 
Information Act 1982 (FOI Act).  

1 Your request 

You requested access to: 

Documents regarding the grant application for the Our Lady of Lebanon Aged Care Car Park, NSW project 
between 22 May 2022 and 1 March 2024. Documents relevant to this request include but are not limited 
to documents that refer to the Our Lady of Lebanon Aged Care Car Park project in: 

a. any communications between the Minister for Infrastructure, Transport, Regional Development 
and Local Government (the Minister) and the Department of Infrastructure, Transport, Regional 
Development, Communications and the Arts (the Department);  

b. any communications between the Minister's office and the Department; 

c. any communications between the Minister for Regional Development, Local Government and 
Territories (the Regional Minister) and the Department; 

d. any communications between the Regional Minister's office and the Department; 

e. any communications between the applicant and the Department; and 

f. any communications between the Department and any other Commonwealth Government 
agency. 
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On 26 March 2024 the Department informally consulted with you, and as a result you revised your request to 
the following:  

In relation to the Our Lady of Lebanon Aged Care Car Park, NSW project under the Priority Community 
Infrastructure Program:  

a. any communications received from the applicant between 1 October 2022 and 1 March 2024.  

2 Authority to make decision 

I am authorised by the Secretary to make decisions in relation to Freedom of Information requests under 
section 23(1) of the FOI Act.  

3 Decision 

I have identified 12 documents that are relevant to your request. These documents were in the possession of 
the Department when your request was received. 

I have decided to grant partial access to relevant information in 12 documents. 

A schedule setting out the documents relevant to your request, with my decision in relation to those 
documents, is at ATTACHMENT A. 

4 Finding of facts and reasons for decision  

My findings of fact and reasons for deciding that exemptions apply to the parts of documents relevant to your 
request are set out below.  

4.1 Section 45 - Documents containing material obtained in confidence 

Section 45 of the FOI Act provides that a document is an exempt document if its disclosure would found an 
action by a person for breach of confidence. 

Paragraph 5.159 of the FOI Guidelines states that to found an action for breach of confidence, the following five 
criteria must be satisfied in relation to the information: 

• it must be specifically identified; 

• it must have the necessary quality of confidentiality; 

• it must have been communicated and received on the basis of a mutual understanding of confidence; 

• it must have been disclosed or threatened to be disclosed, without authority; and 

• unauthorised disclosure of the information has or will cause detriment. 

I am satisfied that the document attachments marked ‘s45’ in the schedule consist of information: 

• that is specifically identified within the documents as being confidential in nature; 

• that has the quality of confidentiality, is only known to a limited group and is not common knowledge 
nor in the public domain; 

• that was communicated and received on the basis of mutual understanding of confidence, and that 
this mutual understanding exists at the time of the communication; 
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• in circumstances in which disclosure of the information will be without the authority of the affected 
third party; and 

• in circumstances where disclosure of the information would cause detriment to the party who 
provided the confidential information to the Department. The detriment in this instance would 
involve financial loss to the affected third party. 

For the reasons outlined above, I decided that the document attachments marked ‘s45’ in the schedule are 
exempt from disclosure under section 45 of the FOI Act. 

4.2 Section 47F – Documents affecting personal privacy 

Section 47F of the FOI Act provides that a document is conditionally exempt if its disclosure would involve the 
unreasonable disclosure of personal information about any person (including a deceased person). 

Personal Information 

Personal information has the same meaning as in the Privacy Act. Specifically, section 6 of the Privacy Act 
provides that personal information means information or an opinion about an identified individual, or an 
individual who is reasonably identifiable whether the information or opinion is true or not; and whether the 
information or opinion is recorded in a material form or not. 

Paragraph 6.131 of the FOI Guidelines states that for particular information to be personal information, an 
individual must be identified or reasonably identifiable. 

Paragraph 6.130 of the FOI Guidelines states that personal information can include a person’s name, address, 
telephone number, date of birth, medical records, bank account details, taxation information and signature.  

An individual is a natural person rather than a corporation, trust, body politic or incorporated association.  

I am satisfied that the parts of the documents marked ‘s47F’ include personal information about a number of 
individuals. 

Unreasonable Disclosure of Personal Information 

Section 47F(2) of the FOI Act provides that, in determining whether the disclosure would involve the 
unreasonable disclosure of personal information, I must have regard to the following matters: 

(a) the extent to which the information is well known; 

(b) whether the person to whom the information relates is known to be (or to have been) associated 
with the matters dealt with in the document; 

(c) the availability of the information from publicly accessible sources; and 

(d) any other matters that the agency or Minister considers relevant. 

Paragraph 6.138 of the FOI Guidelines states that: 

The personal privacy exemption is designed to prevent the unreasonable invasion of third parties’ 
privacy. The test of ‘unreasonableness’ implies a need to balance the public interest in disclosure of 
government-held information and the private interest in the privacy of individuals. The test does not, 
however, amount to the public interest test of s 11A(5), which follows later in the decision making 
process. It is possible that the decision maker may need to consider one or more factors twice, once to 
determine if a projected effect is unreasonable and again when assessing the public interest balance. 
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I note that the AAT, in Re Chandra and Minister for Immigration and Ethnic Affairs [1984] AATA 437 at paragraph 
259, stated that: 

... whether a disclosure is ‘unreasonable’ requires … a consideration of all the circumstances, including 
the nature of the information that would be disclosed, the circumstances in which the information was 
obtained, the likelihood of the information being information that the person concerned would not wish 
to have disclosed without consent, and whether the information has any current relevance … it is also 
necessary in my view to take into consideration the public interest recognised by the Act in the disclosure 
of information … and to weigh that interest in the balance against the public interest in protecting the 
personal privacy of a third party ...  

Paragraphs 6.142 and 6.143 of the FOI Guidelines state: 

6.142 Key factors for determining whether disclosure is unreasonable include: 

 the author of the document is identifiable; 

 the documents contain third party personal information; 

 release of the documents would cause stress on the third party; and 

 no public purpose would be achieved through release. 

6.143 As discussed in the leading s 47F IC review decision of ‘FG’ and National Archives of Australia 
[2015] AICmr 26, other factors considered to be relevant include: 

 the nature, age and current relevance of the information; 

 any detriment that disclosure may cause to the person to whom the information relates; 

 any opposition to disclosure expressed or likely to be held by that person; 

 the circumstances of an agency’s collection and use of the information; 

 the fact that the FOI Act does not control or restrict any subsequent use or dissemination 
of information released under the FOI Act; 

 any submission an FOI applicant chooses to make in support of their application as to their 
reasons for seeking access and their intended or likely use or dissemination of the 
information; and 

 whether disclosure of the information might advance the public interest in government 
transparency and integrity. 

I am satisfied that the disclosure of personal information contained within the documents would, in the 
circumstances, constitute an unreasonable disclosure of personal information for the following reasons: 

• the conditionally exempt personal information is not well known;  

• the person to whom the personal information relates is not known to be (or to have been) associated 
with the matters dealt with in the document; 

• the conditionally exempt personal information is not available from publicly accessible sources; 

• the individuals whose personal information is contained in the documents are identifiable; 

• release of this information would cause stress to the individuals concerned; 

• no further public purpose would be achieved through the release of the personal information;  

• the information is current and has not lost its sensitivity through the passage of time; 
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• the individuals would not expect the information to be placed in the public domain, and detriment 
may be caused to the individuals to whom the information relates; and 

• the FOI Act does not control or restrict any subsequent use or dissemination of information released 
under the FOI Act. 

I have consulted with affected third parties regarding the disclosure of particular personal information, and I 
have considered any concerns raised by those individuals during the course of making my decision. 

For the reasons outlined above, I decided that the parts of the documents marked ‘s47F’ are conditionally 
exempt from disclosure under section 47F of the FOI Act. 

Where information is found to be conditionally exempt, I must give access to that information unless access at 
this time would, on balance, be contrary to the public interest. I have addressed the public interest 
considerations below. 

4.3 Section 47G – Business information 

Section 47G of the FOI Act provides that a document is conditionally exempt if its disclosure would disclose 
information concerning a person in respect of his or her business or professional affairs or concerning the 
business, commercial or financial affairs of an organisation or undertaking, in a case in which the disclosure of 
the information would, or could reasonably be expected to, unreasonably affect that person adversely in 
respect of his or her lawful business or professional affairs or that organisation or undertaking in respect of its 
lawful business, commercial or financial affairs. 

Business information 

Paragraph 6.184 of the FOI Guidelines states that the conditionally exempt information must have some 
relevance to a person in respect of his or her business or professional affairs or to the business, commercial or 
financial affairs of an organisation or undertaking. 

Paragraph 6.192 of the FOI Guidelines further states that the use of the term ‘business or professional affairs’ 
distinguishes an individual’s personal or private affairs and an organisation’s internal affairs. The term ‘business 
affairs’ has been interpreted to mean ‘the totality of the money-making affairs of an organisation or undertaking 
as distinct from its private or internal affairs’. 

Paragraph 6.194 of the FOI Guidelines states that ‘profession’ is not static, and is clearly intended to cover the 
work activities of a person who is admitted to a recognised profession and who ordinarily offers professional 
services to the public for a fee. 

The parts of the documents marked ‘s47G’ contain business affairs information that is relevant to the business, 
commercial or financial affairs of an organisation or undertaking. This information is relevant to the profitability 
and financial viability of an organisation or undertaking, and does not relate to its private or internal affairs. 

As such, I am satisfied that this information is business information. 

Unreasonable adverse effect of disclosure 

Paragraph 6.187 of the FOI Guidelines states that the presence of ‘unreasonably’ in section 47G(1) implies a 
need to balance public and private interests. The public interest, or some aspect of it, will be one of the factors 
in determining whether the adverse effect of disclosure on a person in respect of his or her business affairs is 
unreasonable. I must therefore balance the public and private interest factors to decide whether disclosure is 
unreasonable for the purposes of section 47G(1)(a); but this does not amount to the public interest test of 
section 11A(5) which follows later in the decision process.  
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Paragraph 6.188 of the FOI Guidelines goes on to state that the test of reasonableness applies not to the claim 
of harm but to the objective assessment of the expected adverse effect. I must balance the public interest 
against a private interest of the affected third parties, preserving the profitability of a business. 

I am satisfied that the disclosure of the business affairs information would result in an adverse effect the 
business, commercial or financial affairs of an organisation or undertaking. I have also had regard to the public 
and private interest factors, and I am satisfied that the preservation of the profitability and ongoing viability of 
the affected third-party business outweighs the public interest in the disclosure of this information. 

I have consulted with the affected third party regarding the relevant business affairs information, and in making 
my decision, I have considered submissions made. 

For the reasons outlined above, I decided that the parts of the documents marked ‘s47G’ are conditionally 
exempt from disclosure under section 47G of the FOI Act. 

Where information is found to be conditionally exempt, I must give access to that information unless access at 
this time would, on balance, be contrary to the public interest. I have addressed the public interest 
considerations below. 

4.4 Public interest considerations 

Pursuant to section 11A(5) of the FOI Act, I must give access to conditionally exempt information unless access 
to that information at that time would, on balance, be contrary to the public interest. I have therefore 
considered whether disclosure of the conditionally exempt information would be contrary to the public interest. 

I note that paragraph 6.5 of the FOI Guidelines states that the public interest test is considered to be:  

• something that is of serious concern or benefit to the public, not merely of individual interest; 

• not something of interest to the public, but in the interest of the public; 

• not a static concept, where it lies in a particular matter will often depend on a balancing of interests; 

• necessarily broad and non-specific; and 

• relates to matters of common concern or relevance to all members of the public, or a substantial 
section of the public. 

Factors favouring disclosure 

Section 11B of the FOI Act provides that factors favouring access to conditionally exempt information in the 
public interest include whether access to that information would do any of the following: 

• promote the objects of the FOI Act (including all matters set out in sections 3 and 3A); 

• inform debate on a matter of public importance; 

• promote effective oversight of public expenditure; and 

• allow a person to access his or her own personal information. 

Having regard to the above, I consider that disclosure of the conditionally exempt information at this time:  

• would provide access to documents held by an agency of the Commonwealth which would promote 
the objects of the FOI Act by providing the Australian community with access to information held by 
the Australian Government; 

• to a limited extent, would inform debate on a matter of public importance;  
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• would promote effective oversight of public expenditure; and 

• would not allow you access to your own personal information. 

Factors weighing against disclosure 

I consider that the following factors weigh against disclosure of the conditionally exempt information at this 
time, on the basis that disclosure could reasonably be expected to prejudice: 

• the protection of a number of individuals right to personal privacy; 

o The Department is committed to complying with its obligations under the Privacy Act 1988, which 
sets out standards and obligations that regulate how we must handle and manage personal 
information. I consider it is firmly in the public interest that we uphold the rights of individuals to 
their own privacy and meet our statutory obligations under the Privacy Act.  

• the Department’s ability to obtain confidential information of a similar nature in the future; and 

• the preservation of the profitability and viability of an ongoing business entity. 

In making my decision, I have not taken into account any of the irrelevant factors set out in section 11B(4) of 
the FOI Act, which are: 

(a) access to the conditionally exempt information could result in embarrassment to the 
Commonwealth Government, or cause a loss of confidence in the Commonwealth Government; 

(b) access to the conditionally exempt information could result in any person misinterpreting or 
misunderstanding that information; 

(c) the author of the document was (or is) of high seniority in the agency to which the request for 
access to the document was made; and 

(d) access to the conditionally exempt information could result in confusion or unnecessary debate. 

Conclusion – disclosure is not in the public interest 

For the reasons set out above, after weighing all public interest factors for and against disclosure, I decided 
that, on balance, disclosure of the conditionally exempt information would be contrary to the public interest. I 
am satisfied that the benefit to the public resulting from disclosure of the conditionally exempt information is 
outweighed by the benefit to the public of withholding that information.   

4.5 Section 22 – deletion of irrelevant and/or exempt material 

Section 22 of the FOI Act applies to documents containing irrelevant and/or exempt material and allows an 
agency to delete such material from a document. 

I decided that the documents captured by your request contain material which can reasonably be regarded as 
irrelevant to your request. On 19 April 2024, you modified the scope of your request to expressly exclude the 
following information: 

(a) Any commercial or financial details of the applicant or any third party organisation that may be 
referenced within the documents where those details are not specific to the eligible costs of delivering 
the project; and 

(b) The names or personal identifying information of any person other than the principle contact officers 
of the applicant organisations. 

As such, I have considered this information to be irrelevant to your request. 
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The documents also contain personal identifiers of public servants. When your request was acknowledged, we 
notified you that personal information of public servants below the SES level and all email addresses, signatures 
and direct telephone numbers would be considered irrelevant to the scope of your request unless you told us 
that you were expressly seeking access to that information. On the basis that you did not notify us otherwise, 
I decided this information is irrelevant to your request. 

As such, an edited copy of those documents has been prepared in accordance with section 22(1)(a)(ii) of the 
FOI Act and the irrelevant information is marked ‘s22’ in the documents released to you. 

In addition, as I decided that some information you have requested is exempt from disclosure, I have prepared 
an edited copy of the documents being released by deleting the exempt information under section 22(1)(a)(i) 
of the FOI Act. 

5 Material taken into consideration 

In making my decision, I had regard to the following: 

• the terms of your request; 

• the content of the documents captured by your request; 

• the provisions of the FOI Act; 

• the guidelines issued by the Australian Information Commissioner under section 93A of the FOI Act 
(the FOI Guidelines); 

• advice from departmental officers with responsibility for the subject matter contained in the 
documents captured by your request; and 

• submissions from third parties consulted about documents which contain information concerning 
them. 

6 Legislative provisions 

The FOI Act, including the provisions referred to in my decision, are available on the Federal Register of 
Legislation website: www.legislation.gov.au/Series/C2004A02562.   

7 Your review rights 

If you are dissatisfied with my decision, you may apply for a review of it. 

7.1 Internal review 

You can request an internal review within 30 days of receiving this decision. An internal review will be conducted 
by a different departmental officer from the original decision-maker.  

No particular form is required to apply for review although it will assist the Department if you are able to set 
out the grounds on which you believe that the original decision should be changed.  

Applications for internal review can be sent to FOI@infrastructure.gov.au    

If you choose to seek an internal review, you will also have a right to apply for Information Commissioner review 
(IC review) of the internal review decision once it has been provided to you if you remain dissatisfied with the 
decision. 
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7.2 Information Commissioner review or complaint 

An application for IC review must be made in writing to the Office of the Australian Information Commissioner 
(OAIC) within 60 days of the decision.  

If you are not satisfied with the way we have handled your FOI request, you can lodge a complaint with the 
OAIC.  However, the OAIC suggests that complaints are made to the agency in the first instance. 

More information about the Information Commissioner reviews and complaints is available on the OAIC website 
here: www.oaic.gov.au/freedom-of-information/foi-review-process. 

8 Publication of material released under the FOI Act 

Where I have decided to release documents to you, we may also publish the released material on our Disclosure 
Log. We will not publish personal or business affairs information where it would be unreasonable to do so. 

For your reference our Disclosure Log can be found here: www.infrastructure.gov.au/about-us/freedom-
information/freedom-information-disclosure-log.  

Further information 

If you require further information regarding this decision, please contact the Department’s FOI Section 
at FOI@infrastructure.gov.au.   

Yours sincerely 

Katrina Kendall 
Assistant Secretary 
Regional Development and Local Government Division 
 
Date: 22 May 2024 
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GPO Box 594, Canberra ACT 2601, Australia 
1800 075 001  infrastructure.gov.au | arts.gov.au 

 

Our reference: FOI 24‐381  

 

  

Dear    

Decision on your Freedom of Information Request 

I  refer  to  your  two  requests  of  8  April  2024,  to  the  Department  of  Infrastructure,  Transport,  Regional 
Development,  Communications  and  the  Arts  (the  Department),  seeking  access  to  documents  under  the 
Freedom of Information Act 1982 (FOI Act).  

1 Your request 

You requested access to:  

FOI  24‐381  ‐  All  briefing  documents  and  advice  provided  to  the  office  of  Arts Minister  Tony  Burke 
regarding  the  government's  'Australian  screen  content  requirements on  streaming  services  targeted 
consultation paper ‐ refined models' between November 1, 2023 and April 1, 2024. 

You also requested access to: 

FOI  24‐382  ‐  All  communications  between  Arts  Minister  Tony  Burke  and  the  Department  of 
Infrastructure  related  to  the  government's  'Australian  screen  content  requirements  on  streaming 
services targeted consultation paper ‐ refined models' between November 1, 2023 and April 1, 2024. 

1.1 Modification of scope of request 

On 16 April 2024,  following consultation with you, you agreed  to modify  the  scope of your  request  to  the 
following: 

Final ministerial briefings provided to the office of Arts Minister Tony Burke regarding the government's 
'Australian screen content requirements on streaming services targeted consultation paper ‐ refined 
models' between November 1, 2023 and April 1, 2024. 

On 17 April 2024, as part of the consultation process, you also agreed to withdraw FOI 24‐382, on the basis that 
the Department would proceed to process the modified scope.  
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2 Authority to make decision 

I am authorised by  the  Secretary  to make decisions  in  relation  to  Freedom of  Information  requests under 
section 23(1) of the FOI Act.  

3 Decision 

I have identified two documents that are relevant to your request. These documents were in the possession of 
the Department when your request was received. 

I have decided to: 

• grant partial access to one document 

• refuse access to one document 

A  schedule  setting  out  the  documents  relevant  to  your  request,  with  my  decision  in  relation  to  those 
documents, is at ATTACHMENT A. 

4 Finding of facts and reasons for decision  

My findings of fact and reasons for deciding that exemptions apply to the documents relevant to your request 
are set out below.  

4.1 Section 34 ‐ Cabinet documents 

Section 34(1)(a) of the FOI Act provides that a document is an exempt document if both of the following are 
satisfied: 

(i) it has been submitted to the Cabinet for its consideration, or is or was proposed by a Minister 
to be so submitted and 

(ii) it was brought into existence for the dominant purpose of submission for consideration by the 
Cabinet 

Section 34(1)(c) of the FOI Act provides that a document is an exempt document if it was brought into existence 
for the dominant purpose of briefing a Minister on a document to which subsection (a) applies. 

Section 34(3) of the FOI Act provides that a document  is an exempt document to the extent that  it contains 
information the disclosure of which would reveal a Cabinet deliberation or decision, unless the existence of the 
deliberation or decision has been officially disclosed. 

Paragraph 5.5 of the FOI Guidelines states that the Cabinet exemption is designed to protect the confidentiality 
of the Cabinet process and to ensure that the principle of collective ministerial responsibility (fundamental to 
the Cabinet system) is not undermined.  

Paragraphs 27‐29 of the Cabinet Handbook state: 

27.   Obviously general information about what has been decided by the Cabinet is, on occasions, 
released into the public domain by persons authorised to do so. But this does not detract from 
the importance of allowing the Prime Minister or the Cabinet itself to decide what is disclosed 
publicly about any decision they have reached.  

28.   Effective Cabinet confidentiality requires the protection of Cabinet deliberations not only at the 
time an  issue was current but also  in  the  future. Ministers  in successive Governments have 
relied on the convention that their views, either written or spoken will remain confidential well 
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into  the  future.  It  is  only with  the  confidence  in  this  convention  that ministers  can  enjoy 
freedom to explore all policy options without the need to temper their comments or views.  

29.   This convention provides the Executive of Government with the opportunity to contest policy 
ideas  in  a  highly  confidential manner  in  order  to  ensure  that  the  collective  decision  that 
ultimately arises from the Cabinet’s deliberations  is the best possible policy decision for the 
administration of the Government. 

I have had regard to the circumstances  in which the document marked ‘s34(1)’  in the schedule was brought 
into existence, and  I am  satisfied  that  it was created  for  the dominant purpose of briefing a Minister on a 
submission for consideration by the Cabinet, and that it has been submitted to the Cabinet for its consideration. 

I have had regard  to  the content of  the parts of  the documents marked  ‘s34(3)’ and am satisfied  that  they 
contain information the disclosure of which would reveal a Cabinet deliberation or decision which has not been 
officially disclosed. 

In considering the application of this exemption, I undertook consultation with the Department of the Prime 
Minister and Cabinet, and confirmed that the relevant information remains subject to Cabinet confidentiality. 

For the reasons set out above, I decided that the documents marked ‘s34’ in the schedule are exempt under 
section 34 of the FOI Act. 

4.2 Section 42 ‐ Documents subject to legal professional privilege 

Section 42 of the FOI Act provides that a document is an exempt document if it is of such a nature that it would 
be privileged from production in legal proceedings on the ground of legal professional privilege. 

The FOI Guidelines state: 

5.127   The  FOI  Act  does  not  define  LPP  for  the  purposes  of  the  exemption.  To  determine  the 
application of this exemption, the decision maker needs to turn to common  law concepts of 
LPP.  

5.129  At common law, determining whether a communication is privileged requires a consideration 
of: 

• whether there is a legal adviser‐client relationship 

• whether the communication was for the purpose of giving or receiving legal advice, or use 
in connection with actual or anticipated litigation 

• whether the advice given is independent 

• whether the advice given is confidential  

I am  satisfied  that  the parts of  the documents marked  ‘s42’  consist of  information  that  is  subject  to  legal 
professional privilege. I am satisfied that: 

• the necessary legal adviser‐client relationship exists; the legal adviser was acting in their capacity as a 
professional  legal  adviser  and  the  giving of  the  advice was  attended by  the necessary  degree of 
independence 

• the communication was brought into existence for the dominant purpose of giving or receiving legal 
advice. 

• the advice was provided independently, and 

• the advice provided was confidential. 

FOI 25-114 - Document 12

R
el

ea
se

d 
un

de
r t

he
 F

O
I A

ct
 1

98
2 

by
 th

e 
D

ep
ar

tm
en

t o
f I

nf
ra

st
ru

ct
ur

e,
 

Tr
an

sp
or

t, 
R

eg
io

na
l D

ev
el

op
m

en
t, 

C
om

m
un

ic
at

io
ns

 a
nd

 th
e 

Ar
ts



4 

 

 

 

For  the  reasons outlined above,  I decided  that  the parts of  the documents marked  ‘s42’ are exempt  from 
disclosure under section 42 of the FOI Act. 

4.3 Section 47C – Deliberative processes 

Section 47C of the FOI Act provides that a document  is conditionally exempt  if  its disclosure would disclose 
matter  (deliberative matter)  in  the nature of, or  relating  to, opinion, advice or  recommendation obtained, 
prepared or recorded, or consultation or deliberation that has taken place, in the course of, or for the purposes 
of, the deliberative processes involved in the functions of an agency; or a Minister; or the Government of the 
Commonwealth. 

Deliberative process 

Paragraph 6.58 of  the FOI Guidelines states  that deliberative process  involves  the exercise of  judgement  in 
developing and making a selection from different options: 

The action of deliberating,  in  common understanding,  involves  the weighing up or evaluation of  the 
competing arguments or considerations that may have a bearing upon one’s course of action. In short, 
the  deliberative  processes  involved  in  the  functions  of  an  agency  are  its  thinking  processes  –  the 
processes of reflection, for example, upon the wisdom and expediency of a proposal, a particular decision 
or a course of action.  

Paragraph 6.59 of the FOI Guidelines states that the  ‘deliberative process’ generally refers to the process of 
weighing up or evaluating competing arguments or considerations or to thinking processes – the process of 
reflection, for example, upon the wisdom and expediency of a proposal, a particular decision or a course of 
action. 

Deliberative matter 

Paragraph 6.63 of the FOI Guidelines states that ‘deliberative matter’ is a shorthand term for ‘opinion, advice 
and recommendation’ and ‘consultation and deliberation’ that is recorded or reflected in a document. There is 
no reason generally to  limit the ordinary meanings given to the words  ‘opinion, advice or recommendation, 
consultation or deliberation’.  

I  am  satisfied  that  the  parts  of  the  document marked  ‘s47C’  contain material  that meets  the  criteria  of 
deliberative matter, and  that  this material  forms part of a deliberative process. The document sets out  the 
weighing up and evaluation of competing arguments, and can be characterised as the thinking process of the 
Department or the process of reflection upon the wisdom and expediency of a particular proposal. 

For  the  reasons outlined above,  I decided  that  the parts of  the document marked  ‘s47C’ are  conditionally 
exempt from disclosure under section 47C of the FOI Act. 

Where information is found to be conditionally exempt, I must give access to that information unless access at 
this  time  would,  on  balance,  be  contrary  to  the  public  interest.  I  have  addressed  the  public  interest 
considerations below. 

4.4 Public interest considerations 

Pursuant to section 11A(5) of the FOI Act, I must give access to conditionally exempt information unless access 
to  that  information  at  that  time would,  on  balance,  be  contrary  to  the  public  interest.  I  have  therefore 
considered whether disclosure of the conditionally exempt information would be contrary to the public interest. 
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I note that paragraph 6.5 of the FOI Guidelines states that the public interest test is considered to be:  

• something that is of serious concern or benefit to the public, not merely of individual interest 

• not something of interest to the public, but in the interest of the public 

• not a static concept, where it lies in a particular matter will often depend on a balancing of interests 

• necessarily broad and non‐specific and 

• relates  to matters of common concern or relevance  to all members of  the public, or a substantial 
section of the public. 

Factors favouring disclosure 

Section 11B of the FOI Act provides that factors favouring access to conditionally exempt  information  in the 
public interest include whether access to that information would do any of the following: 

• promote the objects of the FOI Act (including all matters set out in sections 3 and 3A) 

• inform debate on a matter of public importance  

• promote effective oversight of public expenditure 

• allow a person to access his or her own personal information. 

Having regard to the above, I consider that disclosure of the conditionally exempt information at this time:  

• would provide access to documents held by an agency of the Commonwealth which would promote 
the objects of the FOI Act by providing the Australian community with access to information held by 
the Australian Government. 

• would inform debate on a matter of public importance  

• would not promote effective oversight of public expenditure 

• would not allow you access to your own personal information. 

Factors weighing against disclosure 

I consider that disclosure of the conditionally exempt information at this time, could reasonably be expected to 
prejudice the early developmental stages of forming opinion, advice and recommendations during deliberative 
processes by creating an environment in which there is a chilling effect on the open consideration of all options 
that have potential to be put forward. 

In making my decision, I have not taken into account any of the irrelevant factors set out in section 11B(4) of 
the FOI Act, which are: 

(a) access  to  the  conditionally  exempt  information  could  result  in  embarrassment  to  the 
Commonwealth Government, or cause a loss of confidence in the Commonwealth Government 

(b) access  to  the  conditionally  exempt  information  could  result  in  any  person misinterpreting  or 
misunderstanding that information 

(c) the author of the document was (or  is) of high seniority  in the agency to which the request for 
access to the document was made 

(d) access to the conditionally exempt information could result in confusion or unnecessary debate. 
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Conclusion – disclosure is not in the public interest 

For the reasons set out above, after weighing all public  interest factors for and against disclosure,  I decided 
that, on balance, disclosure of the conditionally exempt information would be contrary to the public interest. I 
am satisfied that the benefit to the public resulting from disclosure of the conditionally exempt information is 
outweighed by the benefit to the public of withholding that information.   

4.5 Section 22 – deletion of irrelevant and/or exempt material 

Section 22 of the FOI Act applies to documents containing  irrelevant and/or exempt material and allows an 
agency to delete such material from a document. 

I decided that the documents captured by your request contain material which can reasonably be regarded as 
irrelevant to your request.  

The documents also contain personal identifiers of public servants. When your request was acknowledged, we 
notified you that personal information of public servants below the SES level and all email addresses, signatures 
and direct telephone numbers would be considered irrelevant to the scope of your request unless you told us 
that you were expressly seeking access to that information. On the basis that you did not notify us otherwise, 
I decided this information is irrelevant to your request.  

As such, an edited copy of the documents has been prepared in accordance with section 22(1)(a)(ii) of the FOI 
Act. This information is marked ‘s22’ in the documents released to you. 

In addition, as I decided that some information you have requested is exempt from disclosure, I have prepared 
an edited copy of the documents being released by deleting the exempt information under section 22(1)(a)(i) 
of the FOI Act. 

5 Material taken into consideration 

In making my decision, I had regard to the following: 

• the terms of your request 

• the content of the documents captured by your request 

• the provisions of the FOI Act 

• the guidelines issued by the Australian Information Commissioner under section 93A of the FOI Act 
(the FOI Guidelines) 

• advice  from  departmental  officers  with  responsibility  for  the  subject  matter  contained  in  the 
documents captured by your request 

• consultation with other Commonwealth agencies.  

6 Legislative provisions 

The  FOI Act,  including  the  provisions  referred  to  in my  decision,  are  available  on  the  Federal  Register  of 
Legislation website: www.legislation.gov.au/Series/C2004A02562.   
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7 Your review rights 

If you are dissatisfied with my decision, you may apply for a review of it. 

7.1 Internal review 

You can request an internal review within 30 days of receiving this decision. An internal review will be conducted 
by a different departmental officer from the original decision‐maker.  

No particular form is required to apply for review although it will assist the Department if you are able to set 
out the grounds on which you believe that the original decision should be changed.  

Applications for internal review can be sent to FOI@infrastructure.gov.au    

If you choose to seek an internal review, you will also have a right to apply for Information Commissioner review 
(IC review) of the internal review decision once it has been provided to you if you remain dissatisfied with the 
decision. 

7.2 Information Commissioner review or complaint 

An application for IC review must be made in writing to the Office of the Australian Information Commissioner 
(OAIC) within 60 days of the decision.  

If you are not satisfied with the way we have handled your FOI request, you can lodge a complaint with the 
OAIC.  However, the OAIC suggests that complaints are made to the agency in the first instance. 

More information about the Information Commissioner reviews and complaints is available on the OAIC website 
here: www.oaic.gov.au/freedom‐of‐information/foi‐review‐process. 

8 Publication of material released under the FOI Act 

Where I have decided to release documents to you, we may also publish the released material on our Disclosure 
Log. We will not publish personal or business affairs information where it would be unreasonable to do so. 

For  your  reference  our  Disclosure  Log  can  be  found  here:  www.infrastructure.gov.au/about‐us/freedom‐
information/freedom‐information‐disclosure‐log.  

Further information 

If  you  require  further  information  regarding  this  decision,  please  contact  the  Department’s  FOI  Section 
at FOI@infrastructure.gov.au.   

Yours sincerely 

Rebecca Rush 
Assistant Secretary 
Screen and Arts Workforce Development Branch 
Creative Economy and the Arts Group 
Date: 21 May 2024 
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GPO Box 594, Canberra ACT 2601, Australia 
1800 075 001  infrastructure.gov.au | arts.gov.au 

 

Our reference: FOI 24‐355 

  

Dear   

Decision on your Freedom of Information Request 

I  refer  to  your  request  of  28  March  2024,  to  the  Department  of  Infrastructure,  Transport,  Regional 
Development,  Communications  and  the  Arts  (the  Department),  seeking  access  to  documents  under  the 
Freedom of Information Act 1982 (FOI Act).  

1 Your request 

You requested access to: 

Documents regarding the grant application for the Burwood Road CCTV project, Victoria between 22 May 
2022  and  1 March  2024.  This  is  a  grant  application which  as  at  27 March  2024 was  listed  by  the 
Department as being administered under the  'Community Development Grants' program. Documents 
relevant to this request include but are not limited to documents that refer to the Burwood Road CCTV 
project in: 

a) any correspondence between the Minister for Infrastructure, Transport, Regional Development 
and Local Government (the Minister) and the Department of Infrastructure, Transport, Regional 
Development, Communications and the Arts(the Department); 

b) any correspondence between the Minister’s office and the Department; 

c) any correspondence between the Minister for Regional Development, Local Government and 
Territories (the Regional Minister) and the Department; 

d) any correspondence between the Regional Minister’s office and the Department; 

e) any correspondence between the applicant and the Department; 

f)  any  correspondence  between  the  Department  and  any  other  Commonwealth  Government 
agency. 
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1.1 Clarification/Modification of scope of request 

On 2 April 2024,  following  consultation with  you,  you  agreed  to modify  the  scope of  your  request  to  the 
following: 

Documents regarding the grant application for the Burwood Road CCTV project, Victoria: 

a) any communications received from the Ministers between 22 May 2022 and 30 October 2022 
b) any communications from the applicant between 1 September 2022 and 15 May 2023; and  
c) any documents regarding the withdrawal of this project from the Community Development Grants 

program between 1 September 2022 and 15 May 2023. 

2 Authority to make decision 

I am authorised by  the  Secretary  to make decisions  in  relation  to  Freedom of  Information  requests under 
section 23(1) of the FOI Act.  

3 Decision 

I have identified 3 documents that are relevant to your request. These documents were in the possession of 
the Department when your request was received. 

I have decided to grant partial access to 3 documents. 

A  schedule  setting  out  the  documents  relevant  to  your  request,  with  my  decision  in  relation  to  those 
documents, is at ATTACHMENT A. 

4 Finding of facts and reasons for decision  

My  findings of  fact and reasons  for deciding  that exemptions apply  to parts of documents relevant  to your 
request are set out below.  

4.1 Section 47F – Documents affecting personal privacy 

Section 47F of the FOI Act provides that a document is conditionally exempt if its disclosure would involve the 
unreasonable disclosure of personal information about any person (including a deceased person). 

Personal Information 

Personal  information has  the  same meaning as  in  the Privacy Act. Specifically,  section 6 of  the Privacy Act 
provides  that  personal  information means  information  or  an  opinion  about  an  identified  individual,  or  an 
individual who is reasonably identifiable whether the information or opinion is true or not; and whether the 
information or opinion is recorded in a material form or not. 

Paragraph 6.131 of  the FOI Guidelines states  that  for particular  information  to be personal  information, an 
individual must be identified or reasonably identifiable. 

Paragraph 6.130 of the FOI Guidelines states that personal information can include a person’s name, address, 
telephone number, date of birth, medical records, bank account details, taxation information and signature.  

An individual is a natural person rather than a corporation, trust, body politic or incorporated association.  
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I am  satisfied  that parts of  the documents marked  ‘s47F’  include personal  information about a number of 
individuals. 

Unreasonable Disclosure of Personal Information 

Section  47F(2)  of  the  FOI  Act  provides  that,  in  determining  whether  the  disclosure  would  involve  the 
unreasonable disclosure of personal information, I must have regard to the following matters: 

(a) the extent to which the information is well known 

(b) whether the person to whom the information relates is known to be (or to have been) associated 
with the matters dealt with in the document 

(c) the availability of the information from publicly accessible sources 

(d) any other matters that the agency or Minister considers relevant. 

Paragraph 6.138 of the FOI Guidelines states that: 

The  personal  privacy  exemption  is  designed  to  prevent  the  unreasonable  invasion  of  third  parties’ 
privacy. The  test of  ‘unreasonableness’  implies a need  to balance  the public  interest  in disclosure of 
government‐held  information and the private  interest  in the privacy of  individuals. The test does not, 
however,  amount  to  the public  interest  test of  s 11A(5), which  follows  later  in  the decision making 
process. It is possible that the decision maker may need to consider one or more factors twice, once to 
determine if a projected effect is unreasonable and again when assessing the public interest balance. 

I note that the AAT, in Re Chandra and Minister for Immigration and Ethnic Affairs [1984] AATA 437 at paragraph 
259, stated that: 

... whether a disclosure is ‘unreasonable’ requires … a consideration of all the circumstances, including 
the nature of the information that would be disclosed, the circumstances in which the information was 
obtained, the likelihood of the information being information that the person concerned would not wish 
to have disclosed without consent, and whether the information has any current relevance … it is also 
necessary in my view to take into consideration the public interest recognised by the Act in the disclosure 
of information … and to weigh that interest in the balance against the public interest in protecting the 
personal privacy of a third party ...  

Paragraphs 6.142 and 6.143 of the FOI Guidelines state: 

6.142  Key factors for determining whether disclosure is unreasonable include: 

 the author of the document is identifiable 

 the documents contain third party personal information 

 release of the documents would cause stress on the third party 

 no public purpose would be achieved through release 

6.143  As discussed in the leading s 47F IC review decision of ‘FG’ and National Archives of Australia 
[2015] AICmr 26, other factors considered to be relevant include: 

 the nature, age and current relevance of the information 

 any detriment that disclosure may cause to the person to whom the information relates 

 any opposition to disclosure expressed or likely to be held by that person 
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 the circumstances of an agency’s collection and use of the information 

 the fact that the FOI Act does not control or restrict any subsequent use or dissemination 
of information released under the FOI Act 

 any submission an FOI applicant chooses to make in support of their application as to their 
reasons  for  seeking  access  and  their  intended  or  likely  use  or  dissemination  of  the 
information, and 

 whether disclosure of  the  information might advance  the public  interest  in government 
transparency and integrity 

I  am  satisfied  that  the  disclosure  of  personal  information  contained within  the  documents would,  in  the 
circumstances, constitute an unreasonable disclosure of personal information for the following reasons: 

• the conditionally exempt personal information is not well known  

• the person to whom the personal information relates is not known to be (or to have been) associated 
with the matters dealt with in the document 

• the conditionally exempt personal information is not available from publicly accessible sources 

• the individuals whose personal information is contained in the documents are identifiable 

• release of this information would cause stress to the individuals concerned 

• no further public purpose would be achieved through the release of the personal information  

• the information is current and has not lost its sensitivity through the passage of time 

• the individuals would not expect the information to be placed in the public domain, and detriment 
may be caused to the individuals to whom the information relates, and 

• the FOI Act does not control or restrict any subsequent use or dissemination of information released 
under the FOI Act. 

I have consulted with affected third parties regarding the disclosure of their personal information, and I have 
considered any concerns raised by those individuals during the course of making my decision. 

For the reasons outlined above, I decided that parts of the documents marked ‘s47F’ are conditionally exempt 
from disclosure under section 47F of the FOI Act. 

Where information is found to be conditionally exempt, I must give access to that information unless access at 
this  time  would,  on  balance,  be  contrary  to  the  public  interest.  I  have  addressed  the  public  interest 
considerations below. 

4.2 Public interest considerations 

Pursuant to section 11A(5) of the FOI Act, I must give access to conditionally exempt information unless access 
to  that  information  at  that  time would,  on  balance,  be  contrary  to  the  public  interest.  I  have  therefore 
considered whether disclosure of the conditionally exempt information would be contrary to the public interest. 

I note that paragraph 6.5 of the FOI Guidelines states that the public interest test is considered to be:  

• something that is of serious concern or benefit to the public, not merely of individual interest 

• not something of interest to the public, but in the interest of the public 

• not a static concept, where it lies in a particular matter will often depend on a balancing of interests 

• necessarily broad and non‐specific and 
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• relates  to matters of common concern or relevance  to all members of  the public, or a substantial 
section of the public. 

Factors favouring disclosure 

Section 11B of the FOI Act provides that factors favouring access to conditionally exempt  information  in the 
public interest include whether access to that information would do any of the following: 

• promote the objects of the FOI Act (including all matters set out in sections 3 and 3A) 

• inform debate on a matter of public importance  

• promote effective oversight of public expenditure 

• allow a person to access his or her own personal information. 

Having regard to the above, I consider that disclosure of the conditionally exempt information at this time:  

• would provide access to documents held by an agency of the Commonwealth which would promote 
the objects of the FOI Act by providing the Australian community with access to information held by 
the Australian Government. 

• would not inform debate on a matter of public importance  

• would not promote effective oversight of public expenditure 

• would not allow you access to your own personal information. 

Factors weighing against disclosure 

I consider that the following factors weigh against disclosure of the conditionally exempt  information at this 
time, on the basis that disclosure: 

• could reasonably be expected to prejudice the protection of a number of individuals’ right to personal 
privacy 

o The Department is committed to complying with its obligations under the Privacy Act 1988, which 
sets  out  standards  and  obligations  that  regulate  how we must  handle  and manage  personal 
information. I consider it is firmly in the public interest that we uphold the rights of individuals to 
their own privacy and meet our statutory obligations under the Privacy Act.  

o I note that the substance of the information that is relevant to your request has been released to 
you and disclosure of the conditionally exempt personal information would not provide you with 
any further insight into the workings of government beyond that substantive information. 

In making my decision, I have not taken into account any of the irrelevant factors set out in section 11B(4) of 
the FOI Act, which are: 

(a) access  to  the  conditionally  exempt  information  could  result  in  embarrassment  to  the 
Commonwealth Government, or cause a loss of confidence in the Commonwealth Government 

(b) access  to  the  conditionally  exempt  information  could  result  in  any  person misinterpreting  or 
misunderstanding that information 

(c) the author of the document was (or  is) of high seniority  in the agency to which the request for 
access to the document was made 

(d) access to the conditionally exempt information could result in confusion or unnecessary debate. 

FOI 25-114 - Document 13

R
el

ea
se

d 
un

de
r t

he
 F

O
I A

ct
 1

98
2 

by
 th

e 
D

ep
ar

tm
en

t o
f I

nf
ra

st
ru

ct
ur

e,
 

Tr
an

sp
or

t, 
R

eg
io

na
l D

ev
el

op
m

en
t, 

C
om

m
un

ic
at

io
ns

 a
nd

 th
e 

Ar
ts



6 

 

 

 

Conclusion – disclosure is not in the public interest 

For the reasons set out above, after weighing all public  interest factors for and against disclosure,  I decided 
that, on balance, disclosure of the conditionally exempt information would be contrary to the public interest. I 
am satisfied that the benefit to the public resulting from disclosure of the conditionally exempt information is 
outweighed by the benefit to the public of withholding that information.   

4.3 Section 22 – deletion of irrelevant material 

Section 22 of the FOI Act applies to documents containing  irrelevant and/or exempt material and allows an 
agency to delete such material from a document. 

I decided that the documents captured by your request contain material which can reasonably be regarded as 
irrelevant to your request.  The documents contain personal identifiers of public servants. When your request 
was acknowledged, we notified you that personal  information of public servants below the SES  level and all 
email addresses, signatures and direct telephone numbers would be considered irrelevant to the scope of your 
request unless you told us that you were expressly seeking access to that information. On the basis that you did 
not notify us otherwise, I decided this information is irrelevant to your request. As such, an edited copy of those 
documents has been prepared in accordance with section 22(1)(a)(ii) of the FOI Act. This information is marked 
‘s22’ in the documents released to you. 

5 Material taken into consideration 

In making my decision, I had regard to the following: 

• the terms of your request 

• the content of the documents captured by your request 

• the provisions of the FOI Act 

• the guidelines issued by the Australian Information Commissioner under section 93A of the FOI Act 
(the FOI Guidelines) 

• advice  from  departmental  officers  with  responsibility  for  the  subject  matter  contained  in  the 
documents captured by your request 

• submissions  from  third parties  consulted about documents which  contain  information  concerning 
them 

6 Legislative provisions 

The  FOI Act,  including  the  provisions  referred  to  in my  decision,  are  available  on  the  Federal  Register  of 
Legislation website: www.legislation.gov.au/Series/C2004A02562.   

7 Your review rights 

If you are dissatisfied with my decision, you may apply for a review of it. 

7.1 Internal review 

You can request an internal review within 30 days of receiving this decision. An internal review will be conducted 
by a different departmental officer from the original decision‐maker.  
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No particular form is required to apply for review although it will assist the Department if you are able to set 
out the grounds on which you believe that the original decision should be changed.  

Applications for internal review can be sent to FOI@infrastructure.gov.au    

If you choose to seek an internal review, you will also have a right to apply for Information Commissioner review 
(IC review) of the internal review decision once it has been provided to you if you remain dissatisfied with the 
decision. 

7.2 Information Commissioner review or complaint 

An application for IC review must be made in writing to the Office of the Australian Information Commissioner 
(OAIC) within 60 days of the decision.  

If you are not satisfied with the way we have handled your FOI request, you can lodge a complaint with the 
OAIC.  However, the OAIC suggests that complaints are made to the agency in the first instance. 

More information about the Information Commissioner reviews and complaints is available on the OAIC website 
here: www.oaic.gov.au/freedom‐of‐information/foi‐review‐process. 

8 Publication of material released under the FOI Act 

Where I have decided to release documents to you, we may also publish the released material on our Disclosure 
Log. We will not publish personal or business affairs information where it would be unreasonable to do so. 

For  your  reference  our  Disclosure  Log  can  be  found  here:  www.infrastructure.gov.au/about‐us/freedom‐
information/freedom‐information‐disclosure‐log.  

Further information 

If  you  require  further  information  regarding  this  decision,  please  contact  the  Department’s  FOI  Section 
at FOI@infrastructure.gov.au.   

Yours sincerely 

Dr Jennie Hood  
Assistant Secretary 
Regional Programs Branch 
Regional Development and Local Government Division 
 
Date:     22 May 2024 
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GPO Box 594, Canberra ACT 2601, Australia 
1800 075 001  infrastructure.gov.au | arts.gov.au 

Our reference: FOI 24‐322 

 
 

  

Dear   

Decision on your Freedom of Information Request 

I  refer  to  your  request  of  25  March  2024,  to  the  Department  of  Infrastructure,  Transport,  Regional 
Development,  Communications  and  the  Arts  (the  Department),  seeking  access  to  documents  under  the 
Freedom of Information Act 1982 (FOI Act).  

1 Your request 

Your original scope received 25 March 2024 was as follows: 

Documents regarding the grant application for the Junee High School Sporting Grounds, NSW project 
between 22 May 2022 and 1 March 2024.  

This is a grant application which as of October 2022 (refer FOI 23‐063) was listed by the Department as 
being administered under the Community Development Grants program. 

Documents relevant to this request  include but are not  limited to documents that refer to the Junee 
High School Sporting Grounds project in: 

a) any communications between the Minister for Infrastructure, Transport, Regional Development and 
Local  Government  (the  Minister)  and  the  Department  of  Infrastructure,  Transport,  Regional 
Development, Communications and the Arts (the Department); 
b) any communications between the Minister’s office and the Department; 
c)  any  communications  between  the Minister  for  Regional  Development,  Local  Government  and 
Territories (the Regional Minister) and the Department; 
d) any communications between the Regional Minister’s office and the Department; 
e) any communications between the applicant and the Department; 
f) any communications between the Department and any other Commonwealth Government agency. 

On 27 March 2024, following consultation with you, you agreed to modify the scope of your request to the 
following: 

As relevant to the grant application for the Junee High School Sporting Grounds, NSW project under the 
Community Development Grants program: 

a) any communications between the Department and the applicant from 1 October 2022 to 15 May 2023 
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2 Authority to make decision 

I am authorised by  the  Secretary  to make decisions  in  relation  to  Freedom of  Information  requests under 
section 23(1) of the FOI Act.  

3 Decision 

I have identified four documents that are relevant to your request. These documents were in the possession of 
the Department when your request was received. 

I have decided to: 

• grant access in full to relevant information in one document 

• grant partial access to three documents 

A  schedule  setting  out  the  documents  relevant  to  your  request,  with  my  decision  in  relation  to  those 
documents, is at ATTACHMENT A. 

4 Finding of facts and reasons for decision  

My findings of fact and reasons for deciding that exemptions apply to the parts of documents relevant to your 
request are set out below.  

4.1 Section 47F – Documents affecting personal privacy 

Section 47F of the FOI Act provides that a document is conditionally exempt if its disclosure would involve the 
unreasonable disclosure of personal information about any person (including a deceased person). 

Personal Information 

Personal  information has  the  same meaning as  in  the Privacy Act. Specifically,  section 6 of  the Privacy Act 
provides  that  personal  information means  information  or  an  opinion  about  an  identified  individual,  or  an 
individual who is reasonably identifiable whether the information or opinion is true or not; and whether the 
information or opinion is recorded in a material form or not. 

Paragraph 6.131 of  the FOI Guidelines states  that  for particular  information  to be personal  information, an 
individual must be identified or reasonably identifiable. 

Paragraph 6.130 of the FOI Guidelines states that personal information can include a person’s name, address, 
telephone number, date of birth, medical records, bank account details, taxation information and signature.  

An individual is a natural person rather than a corporation, trust, body politic or incorporated association.  

I am  satisfied  that parts of  the documents marked  ‘s47F’  include personal  information about a number of 
individuals. 
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Unreasonable Disclosure of Personal Information 

Section  47F(2)  of  the  FOI  Act  provides  that,  in  determining  whether  the  disclosure  would  involve  the 
unreasonable disclosure of personal information, I must have regard to the following matters: 

(a) the extent to which the information is well known 

(b) whether the person to whom the information relates is known to be (or to have been) associated 
with the matters dealt with in the document 

(c) the availability of the information from publicly accessible sources 

(d) any other matters that the agency or Minister considers relevant. 

Paragraph 6.138 of the FOI Guidelines states that: 

The  personal  privacy  exemption  is  designed  to  prevent  the  unreasonable  invasion  of  third  parties’ 
privacy. The  test of  ‘unreasonableness’  implies a need  to balance  the public  interest  in disclosure of 
government‐held  information and the private  interest  in the privacy of  individuals. The test does not, 
however,  amount  to  the public  interest  test of  s 11A(5), which  follows  later  in  the decision making 
process. It is possible that the decision maker may need to consider one or more factors twice, once to 
determine if a projected effect is unreasonable and again when assessing the public interest balance. 

I note that the AAT, in Re Chandra and Minister for Immigration and Ethnic Affairs [1984] AATA 437 at paragraph 
259, stated that: 

... whether a disclosure is ‘unreasonable’ requires … a consideration of all the circumstances, including 
the nature of the information that would be disclosed, the circumstances in which the information was 
obtained, the likelihood of the information being information that the person concerned would not wish 
to have disclosed without consent, and whether the information has any current relevance … it is also 
necessary in my view to take into consideration the public interest recognised by the Act in the disclosure 
of information … and to weigh that interest in the balance against the public interest in protecting the 
personal privacy of a third party ...  

Paragraphs 6.142 and 6.143 of the FOI Guidelines state: 

6.142  Key factors for determining whether disclosure is unreasonable include: 

 the author of the document is identifiable 

 the documents contain third party personal information 

 release of the documents would cause stress on the third party 

 no public purpose would be achieved through release 

6.143  As discussed in the leading s 47F IC review decision of ‘FG’ and National Archives of Australia 
[2015] AICmr 26, other factors considered to be relevant include: 

 the nature, age and current relevance of the information 

 any detriment that disclosure may cause to the person to whom the information relates 

 any opposition to disclosure expressed or likely to be held by that person 

 the circumstances of an agency’s collection and use of the information 
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 the fact that the FOI Act does not control or restrict any subsequent use or dissemination 
of information released under the FOI Act 

 any submission an FOI applicant chooses to make in support of their application as to their 
reasons  for  seeking  access  and  their  intended  or  likely  use  or  dissemination  of  the 
information, and 

 whether disclosure of  the  information might advance  the public  interest  in government 
transparency and integrity 

I  am  satisfied  that  the  disclosure  of  personal  information  contained within  the  documents would,  in  the 
circumstances, constitute an unreasonable disclosure of personal information for the following reasons: 

• the conditionally exempt personal information is not well known  

• the person to whom the personal information relates is not known to be (or to have been) associated 
with the matters dealt with in the document 

• the conditionally exempt personal information is not available from publicly accessible sources 

• the individuals whose personal information is contained in the documents are identifiable 

• release of this information would cause stress to the individuals concerned 

• no further public purpose would be achieved through the release of the personal information noting 
that  the  personal  information  is  included  in  the  document  as  a  result  of  their  employment 
circumstance 

• the information is current and has not lost its sensitivity through the passage of time 

• the individuals would not expect the information to be placed in the public domain, and detriment 
may be caused to the individuals to whom the information relates, and 

• the FOI Act does not control or restrict any subsequent use or dissemination of information released 
under the FOI Act. 

For the reasons outlined above, I decided that parts of the documents marked ‘s47F’ are conditionally exempt 
from disclosure under section 47F of the FOI Act. 

Where information is found to be conditionally exempt, I must give access to that information unless access at 
this  time  would,  on  balance,  be  contrary  to  the  public  interest.  I  have  addressed  the  public  interest 
considerations below. 

4.2 Section 47G – Business information 

Section 47G of the FOI Act provides that a document  is conditionally exempt  if  its disclosure would disclose 
information  concerning a person  in  respect of his or her business or professional affairs or concerning  the 
business, commercial or financial affairs of an organisation or undertaking, in a case in which the disclosure of 
the  information would,  or  could  reasonably  be  expected  to,  unreasonably  affect  that  person  adversely  in 
respect of his or her lawful business or professional affairs or that organisation or undertaking in respect of its 
lawful business, commercial or financial affairs. 
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Business information 

Paragraph  6.184  of  the  FOI Guidelines  states  that  the  conditionally  exempt  information must  have  some 
relevance to a person in respect of his or her business or professional affairs or to the business, commercial or 
financial affairs of an organisation or undertaking. 

Paragraph 6.192 of the FOI Guidelines further states that the use of the term ‘business or professional affairs’ 
distinguishes an individual’s personal or private affairs and an organisation’s internal affairs. The term ‘business 
affairs’ has been interpreted to mean ‘the totality of the money‐making affairs of an organisation or undertaking 
as distinct from its private or internal affairs’. 

Paragraph 6.194 of the FOI Guidelines states that ‘profession’ is not static, and is clearly intended to cover the 
work activities of a person who is admitted to a recognised profession and who ordinarily offers professional 
services to the public for a fee. 

The parts of the documents marked ‘s47G’ contain business affairs information that is relevant to the business, 
commercial or financial affairs of an organisation or undertaking. This information is relevant to the profitability 
and financial viability of an organisation or undertaking, and does not relate to its private or internal affairs. 

As such, I am satisfied that this information is business information. 

Unreasonable adverse effect of disclosure 

Paragraph 6.187 of the FOI Guidelines states that the presence of ‘unreasonably’  in section 47G(1)  implies a 
need to balance public and private interests. The public interest, or some aspect of it, will be one of the factors 
in determining whether the adverse effect of disclosure on a person in respect of his or her business affairs is 
unreasonable. I must therefore balance the public and private interest factors to decide whether disclosure is 
unreasonable  for  the purposes of section 47G(1)(a); but  this does not amount  to  the public  interest  test of 
section 11A(5) which follows later in the decision process.  

Paragraph 6.188 of the FOI Guidelines goes on to state that the test of reasonableness applies not to the claim 
of harm but  to  the objective assessment of  the expected adverse effect.  I must balance  the public  interest 
against a private interest of the affected third parties, preserving the profitability of a business. 

I am satisfied that the disclosure of the business affairs information would result in an adverse effect on the 
business, commercial or financial affairs of an organisation or undertaking. I have also had regard to the public 
and private interest factors, and I am satisfied that the preservation of the profitability and ongoing viability of 
the affected third‐party business outweighs the public interest in the disclosure of this information. 

I have consulted with the affected third party regarding the relevant business affairs information, and in making 
my decision, I have considered submissions made. 

For  the  reasons outlined above,  I decided  that  the parts of  the documents marked  ‘s47G’ are conditionally 
exempt from disclosure under section 47G of the FOI Act. 

Where information is found to be conditionally exempt, I must give access to that information unless access at 
this  time  would,  on  balance,  be  contrary  to  the  public  interest.  I  have  addressed  the  public  interest 
considerations below. 
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4.3 Public interest considerations 

Pursuant to section 11A(5) of the FOI Act, I must give access to conditionally exempt information unless access 
to  that  information  at  that  time would,  on  balance,  be  contrary  to  the  public  interest.  I  have  therefore 
considered whether disclosure of the conditionally exempt information would be contrary to the public interest. 

I note that paragraph 6.5 of the FOI Guidelines states that the public interest test is considered to be:  

• something that is of serious concern or benefit to the public, not merely of individual interest 

• not something of interest to the public, but in the interest of the public 

• not a static concept, where it lies in a particular matter will often depend on a balancing of interests 

• necessarily broad and non‐specific and 

• relates  to matters of common concern or relevance  to all members of  the public, or a substantial 
section of the public. 

Factors favouring disclosure 

Section 11B of the FOI Act provides that factors favouring access to conditionally exempt  information  in the 
public interest include whether access to that information would do any of the following: 

• promote the objects of the FOI Act (including all matters set out in sections 3 and 3A) 

• inform debate on a matter of public importance  

• promote effective oversight of public expenditure 

• allow a person to access his or her own personal information. 

Having regard to the above, I consider that disclosure of the conditionally exempt information at this time:  

• would provide access to documents held by an agency of the Commonwealth which would promote 
the objects of the FOI Act by providing the Australian community with access to information held by 
the Australian Government. 

• would not inform debate on a matter of public importance  

• would not promote effective oversight of public expenditure 

• would not allow you access to your own personal information. 

Factors weighing against disclosure 

I consider that the following factors weigh against disclosure of the conditionally exempt  information at this 
time, on the basis that disclosure: 

• could reasonably be expected to prejudice the protection of  a number of individuals’ right to personal 
privacy 

o The Department is committed to complying with its obligations under the Privacy Act 1988, which 
sets  out  standards  and  obligations  that  regulate  how we must  handle  and manage  personal 
information. I consider it is firmly in the public interest that we uphold the rights of individuals to 
their own privacy and meet our statutory obligations under the Privacy Act.  

o I note that the substance of the information that is relevant to your request has been released to 
you and disclosure of the conditionally exempt personal information would not provide you with 
any further insight into the workings of government beyond that substantive information. 

FOI 25-114 - Document 14

R
el

ea
se

d 
un

de
r t

he
 F

O
I A

ct
 1

98
2 

by
 th

e 
D

ep
ar

tm
en

t o
f I

nf
ra

st
ru

ct
ur

e,
 

Tr
an

sp
or

t, 
R

eg
io

na
l D

ev
el

op
m

en
t, 

C
om

m
un

ic
at

io
ns

 a
nd

 th
e 

Ar
ts



7 

 

 

 

• could reasonably be expected to prejudice the profitability and ongoing viability of the affected third‐
party business   

In making my decision, I have not taken into account any of the irrelevant factors set out in section 11B(4) of 
the FOI Act, which are: 

(a) access  to  the  conditionally  exempt  information  could  result  in  embarrassment  to  the 
Commonwealth Government, or cause a loss of confidence in the Commonwealth Government 

(b) access  to  the  conditionally  exempt  information  could  result  in  any  person misinterpreting  or 
misunderstanding that information 

(c) the author of the document was (or  is) of high seniority  in the agency to which the request for 
access to the document was made 

(d) access to the conditionally exempt information could result in confusion or unnecessary debate. 

Conclusion – disclosure is not in the public interest 

For the reasons set out above, after weighing all public  interest factors for and against disclosure,  I decided 
that, on balance, disclosure of the conditionally exempt information would be contrary to the public interest. I 
am satisfied that the benefit to the public resulting from disclosure of the conditionally exempt information is 
outweighed by the benefit to the public of withholding that information.   

4.4 Section 22 – deletion of irrelevant and/or exempt material 

Section 22 of the FOI Act applies to documents containing  irrelevant and/or exempt material and allows an 
agency to delete such material from a document. 

The documents contain personal identifiers of individuals. When your request was acknowledged, we notified 
you that personal information of third‐party individuals, including public servants below the SES level and all 
email addresses, signatures and direct telephone numbers would be considered irrelevant to the scope of your 
request unless you told us that you were expressly seeking access to that information. On the basis that you did 
not notify us otherwise, I decided this information is irrelevant to your request and it has been deleted under 
section 22(1)(a)(ii) of the FOI Act as outlined above. 

In addition, as I decided that some information you have requested is exempt from disclosure, I have prepared 
an edited copy of the documents being released by deleting the exempt information under section 22(1)(a)(i) 
of the FOI Act. 

5 Material taken into consideration 

In making my decision, I had regard to the following: 

• the terms of your request 

• the content of the documents captured by your request 

• the provisions of the FOI Act 

• the guidelines issued by the Australian Information Commissioner under section 93A of the FOI Act 
(the FOI Guidelines) 

• advice  from  departmental  officers  with  responsibility  for  the  subject  matter  contained  in  the 
documents captured by your request 

• submissions  from  third parties  consulted about documents which  contain  information  concerning 
them 
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6 Legislative provisions 

The  FOI Act,  including  the  provisions  referred  to  in my  decision,  are  available  on  the  Federal  Register  of 
Legislation website: www.legislation.gov.au/Series/C2004A02562.   

7 Your review rights 

If you are dissatisfied with my decision, you may apply for a review of it. 

7.1 Internal review 

You can request an internal review within 30 days of receiving this decision. An internal review will be conducted 
by a different departmental officer from the original decision‐maker.  

No particular form is required to apply for review although it will assist the Department if you are able to set 
out the grounds on which you believe that the original decision should be changed.  

Applications for internal review can be sent to FOI@infrastructure.gov.au    

If you choose to seek an internal review, you will also have a right to apply for Information Commissioner review 
(IC review) of the internal review decision once it has been provided to you if you remain dissatisfied with the 
decision. 

7.2 Information Commissioner review or complaint 

An application for IC review must be made in writing to the Office of the Australian Information Commissioner 
(OAIC) within 60 days of the decision.  

If you are not satisfied with the way we have handled your FOI request, you can lodge a complaint with the 
OAIC.  However, the OAIC suggests that complaints are made to the agency in the first instance. 

More information about the Information Commissioner reviews and complaints is available on the OAIC website 
here: www.oaic.gov.au/freedom‐of‐information/foi‐review‐process. 

8 Publication of material released under the FOI Act 

Where I have decided to release documents to you, we may also publish the released material on our Disclosure 
Log. We will not publish personal or business affairs information where it would be unreasonable to do so. 

For  your  reference  our  Disclosure  Log  can  be  found  here:  www.infrastructure.gov.au/about‐us/freedom‐
information/freedom‐information‐disclosure‐log.  
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Further information 

If  you  require  further  information  regarding  this  decision,  please  contact  the  Department’s  FOI  Section 
at FOI@infrastructure.gov.au.   

Yours sincerely 

Dr Jennie Hood 
Assistant Secretary 
Regional Programs Branch 
Regional Development and Local Government Division 
 
Date:      22 May 2024 
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GPO Box 594, Canberra ACT 2601, Australia 
1800 075 001  infrastructure.gov.au | arts.gov.au 

 

Our reference: FOI 24‐350 

 
  

Dear   

Decision on your Freedom of Information Request 

I  refer  to  your  request  of  26  March  2024,  to  the  Department  of  Infrastructure,  Transport,  Regional 
Development,  Communications  and  the  Arts  (the  Department),  seeking  access  to  documents  under  the 
Freedom of Information Act 1982 (FOI Act).  

1 Your request 

You requested access to: 

Documents  regarding  the  grant  application  for  the  'Bayswater  Urban  Forest'  project  in  Western 
Australian, between 22 May 2022 and 1 March 2024.  

This is a grant application which, as at the May 2023 Senate Estimates, was listed by the Department as 
being administered under the 'Investing in Our Communities' program.  

Documents relevant to this request include but are not limited to documents that refer to the 'Bayswater 
Urban Forest' project in:  
a) any communications between the Minister for Infrastructure, Transport, Regional Development 

and Local Government (the Minister) and the Department of Infrastructure, Transport, Regional 
Development, Communications and the Arts (the Department); 

b) any communications between the Minister's office and the Department; 
c) any communications between the Minister for Regional Development, Local Government and 

Territories (the Regional Minister) and the Department; 
d) any communications between the Regional Minister's office and the Department; 
e) any communications between the applicant and the Department; and 
f) any communications between the Department and any other Commonwealth Government agency. 

On 5 April 2024, the Department commenced a formal request consultation process with you under section 
24AB of the FOI Act. As a result of the consultation, you revised the scope of your request to the following:  

Regarding the ‘Bayswater Urban Forest project’ under the ‘Investing in our Communities program’,  
a) copies of any documents recommending approval to remove the project from the Investing in Our 

Communities program, and  
b) copies of any documents regarding transferring the project for consideration by an alternative 

program and/or agency.  
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es  
The dates of the search are to be set at 1 September 2022 to 15 May 2023.

Excluded from the above request are:

a) any commercialor financial details of the applicant or any third party organisation that may be

referenced within documents; and

b) the namesor personal identifying information of any person other thanthe principle contact

officers of applicant organisations.

2 Authority to make decision

i am authorised by the Secretary to make decisions in relation to Freedom of Information requests under

section 23(1) of the FOI Act.

3 Decision

| have identified three documents and associated attachments that are relevant to your request. These

documents were in the possession of the Department when your request wasreceived.

| have decided to:

¢ grant accessin full to relevant information in two documents; and

¢ refuse access to one document.

A schedule setting out the documents relevant to your request, with my decision in relation to those

documents, is at ATTACHMENTA.

4 Finding of facts and reasonsfor decision

My findings of fact and reasonsfor deciding that an exemption applies to a documentrelevant to your request

are set out below.

4.1 Section 47C — Deliberative processes

Section 47C of the FOI Act provides that a documentis conditionally exemptif its disclosure would disclose

matter (deliberative matter) in the nature of, or relating to, opinion, advice or recommendation obtained,

prepared or recorded,or consultation or deliberation that has taken place, in the courseof, or for the purposes

of, the deliberative processes involved in the functions of an agency; or a Minister; or the Governmentof the

Commonwealth.

Deliberative process

Paragraph 6.58 of the FOI Guidelines states that deliberative process involves the exercise of judgement in

developing and making a selection from different options:

The action of deliberating, in common understanding, involves the weighing up or evaluation of the

competing arguments or considerations that may have a bearing upon one’s course ofaction. In short,

the deliberative processes involved in the functions of an agency are its thinking processes — the

processesofreflection, for example, upon the wisdom and expediencyof a proposal, a particular decision

or a course ofaction.
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Paragraph 6.59 of the FOI Guidelines states that the ‘deliberative process’ generally refers to the process of

weighing up or evaluating competing perspectives or considerations or to thinking processes — the process of

reflection, for example, upon the wisdom and expediency of a proposal, a particular decision or a course of

action.

Deliberative matter

Paragraph 6.63 of the FOI Guidelines states that ‘deliberative matter is a shorthand term for ‘opinion, advice

and recommendation’ and ‘consultation and deliberation’ that is recorded or reflected in a document. Thereis

no reason generally to limit the ordinary meanings given to the words‘opinion, advice or recommendation,

consultation or deliberation’.

| am satisfied that the document marked ‘s47C’ in the schedule contains material that meets the criteria of

deliberative matter, and that this material forms part of a deliberative process. The document sets out the

weighing up and evaluation of competing arguments, and can be characterised as the thinking process of the

Departmentor the process of reflection upon the wisdom and expediencyof a particular proposal.

For the reasons outlined above, | decided that Document 3, marked ‘s47C’ in the schedule, is conditionally

exempt from disclosure under section 47C of the FOI Act.

Whereinformation is found to be conditionally exempt, | must give access to that information unless access at

this time would, on balance, be contrary to the public interest. | have addressed the public interest

considerations below.

4.2 Public interest considerations

Pursuant to section 11A(5) of the FOI Act, | must give access to conditionally exempt information unless access

to that information at that time would, on balance, be contrary to the public interest. | have therefore

considered whetherdisclosure of the conditionally exempt information would be contrary to the public interest.

| note that paragraph 6.5 of the FOI Guidelines states that the public interest test is considered to be:

e something that is of serious concern or benefit to the public, not merely of individual interest;

e not something of interest to the public, but in the interest of the public;

* nota static concept, whereit lies in a particular matter will often depend on a balancing of interests.

e necessarily broad and non-specific; and

e relates to matters of common concern or relevance to all members of the public, or a substantial

section of the public.

Factors favouring disclosure

Section 11B of the FOI Act provides that factors favouring access to conditionally exempt information in the

public interest include whetheraccessto that information would do anyofthe following:

® promote the objects of the FOI Act(includingall matters set out in sections 3 and 3A);

e inform debate ona matterof public importance;

¢ promote effective oversight of public expenditure; and

e allow a personto access his or her own personal information.
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Having regard to the above,| consider that disclosure of the conditionally exempt information at this time:

¢ would provide access to documents held by an agency of the Commonwealth which would promote

the objects of the FOI Act by providing the Australian community with access to information held by

the Australian Government;

¢ would not inform debate on a matter of public importance;

¢ would not promote effective oversight of public expenditure; and

¢ would not allow you access to your own personal information.

Factors weighing against disclosure

i consider that disclosure of the conditionally exempt information at this time, could reasonably be expected to

prejudice the early developmental stages of forming opinion, advice and recommendations during deliberative

processesby creating an environmentin which thereis a chilling effect on the open considerationofall options

that have potential to be put forward.

In making my decision, | have not taken into account any of the irrelevant factors set out in section 11B(4) of

the FOI Act, which are:

(a) access to the conditionally exempt information could result in embarrassment tothe

Commonwealth Government, or cause a loss of confidence in the Commonwealth Government;

(b) access to the conditionally exempt information could result in any person misinterpreting or

misunderstanding that information;

(c) the author of the document was (or is) of high seniority in the agency to which the request for

access to the document was made; and

(d) access to the conditionally exempt information could result in confusion or unnecessary debate.

Conclusion — disclosure is not in the public interest

For the reasons set out above, after weighing all public interest factors for and against disclosure, | decided

that, on balance, disclosure of the conditionally exempt information would be contrary to the public interest.|

am satisfied that the benefit to the public resulting from disclosure of the conditionally exempt informationis

outweighed by the benefit to the public of withholding that information.

4.3 Section 22 — deletion of irrelevant and/or exempt material

. Section 22 of the FOI Act applies to documents containing irrelevant and/or exempt material and allows an

agency to delete such material from a document.

| decided that the documents captured by your request contain material which can reasonably be regarded as

irrelevant to your request. ‘

The documents also contain personal identifiers of public servants. In your amended request, you excluded the

following material from the scope of your request: “the namesor personalidentifying information ofany person

other than the principle contact officers of applicant organisations.” On this basis, personal identifying

information including email addresses, signatures and direct telephone numbers have been considered

irrelevant to the scope of your request.
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As such, an edited copy of those documents has been prepared in accordance with section 22(1)(a)(ii) of the

FOI Act. This information is marked ‘s22’ in the documents released to you.

In addition, as | decided that some information you have requested is exempt from disclosure, | have prepared

an edited copy of the documents being released by deleting the exempt information under section 22(1)(a)(i)

of the FOI Act.

5 Material taken into consideration

In making my decision, | had regard to the following:

e the terms of your request;

e the content of the documents captured by your request;

e the provisions of the FOI Act;

e the guidelines issued by the Australian Information Commissioner under section 93A of the FOI Act

(the FOI Guidelines);

e advice from departmental officers with responsibility for the subject matter contained in the

documents captured by your request; and

¢ consultation with other Commonwealth agencies.

6 Legislative provisions

The FOI Act, including the provisions referred to in my decision, are available on the Federal Register of

Legislation website: www.legislation.gov.au/Series/C2004A02562.
 

7 Yourreview rights

If you are dissatisfied with my decision, you may apply for a review ofit.

7.1 Internal review

You can requestan internal review within 30 days of receiving this decision. An internal review will be conducted

by a different departmental officer from the original decision-maker.

No particular form is required to apply for review althoughit will assist the Department if you are able to set

out the grounds on which you believe that the original decision should be changed.

Applications for internal review can be sent to FO|@infrastructure.gov.au

if you chooseto seekan internal review, you will also have a right to apply for Information Commissioner review

(IC review) of the internal review decision once it has been provided to youif you remain dissatisfied with the

decision.

7.2 Information Commissioner review or complaint

An application for IC review must be made in writing to the Office of the Australian Information Commissioner

(OAIC) within 60 days of the decision.
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If you are not satisfied with the way we have handled your FOI request, you can lodge a complaint with the

OAIC. However, the OAIC suggests that complaints are madeto the agencyin thefirst instance.

More information about the Information Commissioner reviews and complaints is available on the OAIC website

here: www.oaic.gov.au/freedom-of-information/foi-review-process.

8 Publication of material released under the FOI Act

Where| have decided to release documentsto you, we mayalso publish the released material on our Disclosure

Log. We will not publish personal or business affairs information where it would be unreasonable to do so.

For your reference our Disclosure Log can be found here: www.infrastructure.gov.au/about-us/freedom-

information/freedom-information-disclosure-log.
 

Further information

If you require further information regarding this decision, please contact the Department’s FOI Section

at FO|@infrastructure.gov.au.

 

Clare Chapple

First Assistant Secretary
Regional Development and Local GovernmentDivision

Date: do May 2024
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S23

 

ATTACHMENTA.

SCHEDULE OF DOCUMENTSFOI 24-350

Pe pYeryolgrslicer melasities Num.of Decision on access Toc

  .. document preyAok] | of FOI

Xa

 

 

 

1. 29/01/2023 Ministerial Submission MS22-002221 4 Access granted to s22

relevant information

Attachment A 31 Accessgranted to 522

relevant information

Attachment B 1 Access granted to 522

relevant information

2. 30/03/2023 Email 7 Access granted to §22

relevant information

3, 19/04/2023 Email 7 Accessrefused in full s47C         
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Australian Government
 

Department of Infrastructure,

Transport, Regional Development,

Communications and the Arts

Our reference: FOI 24-323

Dear

Decision on your Freedom of Information Request

| refer to your request of 25 March 2024, to the Department of Infrastructure, Transport, Regional

Development, Communications and the Arts (the Department), seeking access to documents under the

Freedom of Information Act 1982 (FOI Act).

1 Your request

You requested access to:

Documents relevant to this request include but are not limited to documents that refer to the Purchase

of equipment, uniforms and sunshadesfor Kardinya Red Soxtee ball/baseball club project in:

a) any communications between the Minister for Infrastructure, Transport, Regional Development

and Local Government(the Minister) and the Departmentof Infrastructure, Transport, Regional

Development, Communications and the Arts (the Department);

b) any communications between the Minister’s office and the Department;

c) any communications between the Minister for Regional Development, Local Government and

Territories (the Regional Minister) and the Department;

d) any communications between the Regional Minister’s office and the Department;

e) any communications between the applicant and the Department; and

f) any communications between the Department and any other Commonwealth Government

agency.

On 5 April 2024, the Department issued you with a practical refusal notification and commenced a request

consultation process with you under section 24AB of the FOI Act. As a result of the consultation, you revised

the scope of your request to the following:

As relevant to the Purchase of equipment, uniforms and sunshadesfor Kardinya Red Sox teeball/baseball

club project under the Investing in Our Communities Program:

a) any communications received from the Ministers between 22 May 2022 and 30 October 2022;

b) any communications between the Department and other Commonwealth agencies between

1 September 2022 and 15 May 2023; and

c) any documents regarding removalof this project from the Investing in Our Communities Program

between 1 September 2022 and 15 May 2023.

GPO Box 594, Canberra ACT 2601, Australia

1800 075 001* infrastructure.gov.au | arts.gov.au 
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2 Authority to make decision

| am authorised by the Secretary to make decisions in relation to Freedom of information requests under

section 23(1) of the FOI Act.

3 Decision

| have identified five documents. and associated attachments that are relevant to your request. These

documents were in the possession of the Department when your request was received.

| have decided to:

¢ grant accessin full to relevant information in four documents; and

e refuse access to one document.

A‘schedule setting out the documents relevant to your request, with my decision in relation to those

documents, is at ATTACHMENTA.

4 Finding of facts and reasonsfor decision

Myfindings of fact and reasonsfor deciding that an exemption applies to a documentrelevant to your request

are set out below.

4.1 Section 47C — Deliberative processes

Section 47C of the FOI Act provides that a documentis conditionally exempt if its disclosure would disclose

matter (deliberative matter) in the nature of, or relating to, opinion, advice or recommendation obtained,

prepared or recorded,or consultation or deliberation that has taken place, in the courseof, or for the purposes

of, the deliberative processes involved in the functions of an agency; or a Minister; or the Governmentofthe

Commonwealth.

Deliberative process

Paragraph 6.58 of the FO! Guidelines states that deliberative process involves the exercise of judgementin

developing and making a selection from different options:

The action of deliberating, in common understanding, involves the weighing up or evaluation of the

competing arguments or considerations that may have a bearing upon one’s courseofaction. In short,

the deliberative processes involved in the functions of an agency are its thinking processes — the

processesofreflection, for example, upon the wisdom and expediencyof a proposal, a particular decision

or a course of action.

Paragraph 6.59 of the FOI Guidelines states that the ‘deliberative process’ generally refers to the process of

weighing up or evaluating competing perspectives or considerations or to thinking processes — the process of

reflection, for example, upon the wisdom and expediency of a proposal, a particular decision or a course of

action.
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Deliberative matter

Paragraph 6.63 of the FOI Guidelines states that ‘deliberative matter is a shorthand term for ‘opinion, advice

and recommendation’ and ‘consultation and deliberation’ that is recorded or reflected in a document. Thereis

no reason generally to limit the ordinary meanings given to the words ‘opinion, advice or recommendation,

consultation or deliberation’.

| am satisfied that the document marked ‘s47C’ in the schedule contains material that meets the criteria of

deliberative matter, and that this material forms part of a deliberative process. The document sets out the

weighing up and evaluation of competing arguments, and can be characterised as the thinking process of the

Departmentor the processof reflection upon the wisdom and expediency of a particular proposal.

For the reasons outlined above, | decided that Document 4, marked ‘s47C’ in the schedule, is conditionally

exempt from disclosure under section 47C of the FOI Act.

Where informationis found to be conditionally exempt, | must give accessto that informationunless access at

this time would, on balance, be contrary to the public interest. | have addressed the public interest

considerations below.

4.2 Public interest considerations

Pursuant to section 11A(5) of the FOI Act, | must give access to conditionally exempt information unless access

to that information at that time would, on balance, be contrary to the public interest. | have therefore

considered whether disclosure of the conditionally exempt information would be contrary to the public interest.

| note that paragraph 6.5 of the FOI Guidelines states that the public interest test is considered to be:

¢ something that is of serious concern or benefit to the public, not merely of individual interest;

¢ not something of interest to the public, but in the interest of the public;

¢ nota static concept, whereit lies in a particular matter will often depend on balancing ofinterests;

¢ necessarily broad and non-specific; and

* relates to matters of common concern or relevance to all members of the public, or a substantial

section of the public.

Factors favouring disclosure

Section 11B of the FO! Act provides that factors favouring access to conditionally exempt information in the

public interest include whether accessto that information would do any ofthe following:

¢ promote the objects of the FOI Act (including all matters set out in sections 3 and 3A);

¢ inform debate ona matter of public importance;

¢ promote effective oversight of public expenditure; and

e allow a personto accesshis or her own personal information.

Having regard to the above,| consider that disclosure of the conditionally exempt information at this time:

* would provide access to documents held by an agency of the Commonwealth which would promote

the objects of the FOI Act by providing the Australian community with access to information held by

the Australian Government;

¢ would not inform debate ona matterof public importance;
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a  
¢ would not promote effective oversight of public expenditure; and

¢« would not allow you access to your own personal information.

Factors weighing against disclosure

| consider that disclosure of the conditionally exempt informationat this time, could reasonably be expected to

prejudice the early developmental stages of forming opinion, advice and recommendations during deliberative

processes by creating an environmentin which thereis a chilling effect on the open consideration ofall options

that have potential to be put forward.

In making my decision, | have not taken into account any ofthe irrelevant factors set out in section 11B(4) of

the FOI Act, which are:

(a) access to the conditionally exempt information could result in embarrassment to the

Commonwealth Government, or cause a loss of confidence in the Commonwealth Government;

(b}) access to the conditionally exempt information could result in any person misinterpreting or

misunderstanding that information;

(c} the author of the document was (oris) of high seniority in the agency to which the request for

access to the document was made; and

(d) access to the conditionally exempt information could result in confusion or unnecessary debate.

Conclusion — disclosure is not in the public interest

For the reasons set out above, after weighing all public interest factors for and against disclosure, | decided

that, on balance, disclosure of the conditionally exempt information would be contrary to the public interest.|

am satisfied that the benefit to the public resulting from disclosure of the conditionally exempt informationis

outweighed by the benefit to the public of withholding that information.

4.3 Section 22 — deletion of irrelevant and/or exempt material

Section 22 of the FOI Act applies to documents containing irrelevant and/or exempt material and allows an

agencyto delete such material from a document.

| decided that the documents captured by your request contain material which can reasonably be regarded as

irrelevant to your request.

The documentsalso contain personal identifiers of public servants. When your request was acknowledged, we

notified you that personal information of public servants below the SESlevel and all email addresses, signatures

and direct telephone numbers would be considered irrelevant to the scope of your request unless you told us

that you were expressly seeking access to that information. On the basis that you did not notify us otherwise,

i decided this informationis irrelevant to your request.

As such, an edited copy of the documents has been prepared in accordance with section 22(1)(a)(ii) of the FOI

Act. This information is marked ‘s22’ in the documents released to you.

In addition, as | decided that some information you have requested is exempt from disclosure, | have prepared

an edited copy of the documents being released by deleting the exemptinformation under section 22(1)(a)(i)

of the FOI Act.
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5 Material taken into consideration

In making my decision, | had regard to the following:

¢ the terms of your request;

e the content of the documents captured by your request;

¢ the provisions of the FOI Act;

e the guidelines issued by the Australian Information Commissioner under section 93A of the FOI Act

(the FOI Guidelines);

e advice from departmental officers with responsibility for the subject matter contained in the

documents captured by your request; and

* consultation with other Commonwealth agencies.

6 Legislative provisions

The FOI Act, including the provisions referred to in my decision, are available on the Federal Register of

Legislation website: www.legislation.gov.au/Series/C2004A02562.

7 Your review rights

If you are dissatisfied with my decision, you may apply for a review ofit.

7.1 Internal review

You can request an internal review within 30 daysof receiving this decision. An internal review will be conducted

by a different departmental officer from the original decision-maker.

No particular form is required to apply for review althoughit will assist the Departmentif you are able to set

out the grounds on which you believe that the original decision should be changed.

Applications for internal review can be sent to FOl@infrastructure.gov.au

lf you chooseto seek an internal review, you will also have a right to apply for Information Commissionerreview

(IC review) of the internal review decision once it has been provided to you if you remain dissatisfied with the

decision.

7.2. Information Commissioner review or complaint

An application for IC review must be madein writing to the Office of the Australian Information Commissioner

(OAIC) within 60 days of the decision.

If you are not satisfied with the way we have handled your FOI request, you can lodge a complaint with the

OAIC. However, the OAIC suggests that complaints are made to the agencyin thefirst instance.

More information about the Information Commissioner reviews and complaintsis available on the OAIC website

here: www.oaic.gov.au/freedom-of-information/foi-review-process.
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8 Publication of material released under the FOI Act

Where | have decided to release documentsto you, we mayalso publish the released material on our Disclosure

Log. We will not publish personal or businessaffairs information where it would be unreasonable to doso.

For your reference our Disclosure Log can be found here: www.infrastructure.gov.au/about-us/freedom-

information/freedom-information-disclosure-log.
 

 

Further information

If you require further information regarding this decision, please contact the Department’s FOI Section

at FOl@infrastructure.gov.au.

First Assistant Secretary

Regional Development and Local GovernmentDivision

Date: 2OMay 2024
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ATTACHMENTA.

SCHEDULE OF DOCUMENTSFOI 24-23

 

 

 

 

 

Doc | Date of Description of document Num of | Decision on access acc
No. | document ether) | of FOI

| fa
1. 29/01/2023 Ministerial Submission MS22-002221 4 Accessgranted to $22

relevant information

Attachment A 31 Access granted to 522

relevant information

Attachment B 2 Access granted to 522

relevant information

2. °.).23/02/2023 Email 2 Access granted to $22

relevant information

Attachment A 1 Access granted to

relevant information $22

3. 30/03/2023 Email 7 Access granted to $22

relevant information

4. 14/04/2023 Email 7 Access refusedin full s47C

5, 05/05/2023 Letter from Minister for Health to 3 Access granted to $22

Minister for Infrastructure relevant information        
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GPO Box 594, Canberra ACT 2601, Australia 
1800 075 001  infrastructure.gov.au | arts.gov.au 

 

Our reference: FOI 24-334 

  
  

Dear  

Decision on your Freedom of Information Request 

I refer to your request of 26 March 2024, to the Department of Infrastructure, Transport, Regional 
Development, Communications and the Arts (the Department), seeking access to documents under the 
Freedom of Information Act 1982 (FOI Act).  

1 Your request 

You requested access to: 

Documents relevant to this request include but are not limited to documents that refer to the Upgrading 
the Men's Tribal Centre in Halls Creek project in: 

a) any communications between the Minister for Infrastructure, Transport, Regional Development 
and Local Government (the Minister) and the Department of Infrastructure, Transport, Regional 
Development, Communications and the Arts (the Department); 

b) any communications between the Minister’s office and the Department; 
c) any communications between the Minister for Regional Development, Local Government and 

Territories (the Regional Minister) and the Department; 
d) any communications between the Regional Minister’s office and the Department; 
e) any communications between the applicant and the Department; 
f) any communications between the Department and any other Commonwealth Government 

agency. 

On 29 March 2024, the Department issued you with a practical refusal notification and commenced a request 
consultation process with you under section 24AB of the FOI Act. As a result of the consultation, you revised 
the scope of your request to the following:  

In regards to narrowing Senator Brockman's FOI request on the project titled Upgrading the Men's 
Tribal Centre in Halls Creek, I'd like to request:  
 

a) copies of documents recommending approval to remove the project from the Investing in Our 
Communities program, and  

b) copies of documents regarding transferring the project for consideration by an alternative 
program and/or agency.  
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2 

 

 

 

 
The dates of the search are between 1 September 2022 and 15 May 2023. 
Excluded from the above request are  

a) any commercial or financial details of the applicant or any third party organisation that may 
be referenced within documents;  

b) the names or personal identifying information of any person other than the principle contact 
officers of applicant organisations. 

2 Authority to make decision 

I am authorised by the Secretary to make decisions in relation to Freedom of Information requests under 
section 23(1) of the FOI Act.  

3 Decision 

I have identified three documents and associated attachments relevant to your request. These documents were 
in the possession of the Department when your request was received. 

I have decided to:  

• grant access in full to relevant information in two documents, and  

• refuse access to one document. 

A schedule setting out the documents relevant to your request, with my decision in relation to those 
documents, is at ATTACHMENT A. 

4 Finding of facts and reasons for decision  

My findings of fact and reasons for deciding that an exemption applies to a document relevant to your request 
are set out below.  

4.1 Section 47C – Deliberative processes 

Section 47C of the FOI Act provides that a document is conditionally exempt if its disclosure would disclose 
matter (deliberative matter) in the nature of, or relating to, opinion, advice or recommendation obtained, 
prepared or recorded, or consultation or deliberation that has taken place, in the course of, or for the purposes 
of, the deliberative processes involved in the functions of an agency; or a Minister; or the Government of the 
Commonwealth. 

Deliberative process 

Paragraph 6.58 of the FOI Guidelines states that deliberative process involves the exercise of judgement in 
developing and making a selection from different options: 

The action of deliberating, in common understanding, involves the weighing up or evaluation of the 
competing arguments or considerations that may have a bearing upon one’s course of action. In short, 
the deliberative processes involved in the functions of an agency are its thinking processes – the 
processes of reflection, for example, upon the wisdom and expediency of a proposal, a particular decision 
or a course of action.  
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Paragraph 6.59 of the FOI Guidelines states that the ‘deliberative process’ generally refers to the process of 
weighing up or evaluating competing arguments or considerations or to thinking processes – the process of 
reflection, for example, upon the wisdom and expediency of a proposal, a particular decision or a course of 
action. 

Deliberative matter 

Paragraph 6.63 of the FOI Guidelines states that ‘deliberative matter’ is a shorthand term for ‘opinion, advice 
and recommendation’ and ‘consultation and deliberation’ that is recorded or reflected in a document. There is 
no reason generally to limit the ordinary meanings given to the words ‘opinion, advice or recommendation, 
consultation or deliberation’.  

I am satisfied that the document marked ‘s47C’ in the contains material that meets the criteria of deliberative 
matter, and that this material forms part of a deliberative process. The document sets out the weighing up and 
evaluation of competing perspectives, and can be characterised as the thinking process of the Department or 
the process of reflection upon the wisdom and expediency of a particular proposal. 

For the reasons outlined above, I decided that Document 3, marked ‘s47C’ in the schedule, is conditionally 
exempt from disclosure under section 47C of the FOI Act. 

Where information is found to be conditionally exempt, I must give access to that information unless access at 
this time would, on balance, be contrary to the public interest. I have addressed the public interest 
considerations below. 

4.2 Public interest considerations 

Pursuant to section 11A(5) of the FOI Act, I must give access to conditionally exempt information unless access 
to that information at that time would, on balance, be contrary to the public interest. I have therefore 
considered whether disclosure of the conditionally exempt information would be contrary to the public interest. 

I note that paragraph 6.5 of the FOI Guidelines states that the public interest test is considered to be:  

• something that is of serious concern or benefit to the public, not merely of individual interest 

• not something of interest to the public, but in the interest of the public 

• not a static concept, where it lies in a particular matter will often depend on a balancing of interests 

• necessarily broad and non-specific, and 

• relates to matters of common concern or relevance to all members of the public, or a substantial 
section of the public. 

Factors favouring disclosure 

Section 11B of the FOI Act provides that factors favouring access to conditionally exempt information in the 
public interest include whether access to that information would do any of the following: 

• promote the objects of the FOI Act (including all matters set out in sections 3 and 3A) 

• inform debate on a matter of public importance  

• promote effective oversight of public expenditure 

• allow a person to access his or her own personal information. 
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Having regard to the above, I consider that disclosure of the conditionally exempt information at this time:  

• would provide access to documents held by an agency of the Commonwealth which would promote 
the objects of the FOI Act by providing the Australian community with access to information held by 
the Australian Government. 

• would not inform debate on a matter of public importance  

• would not promote effective oversight of public expenditure 

• would not allow you access to your own personal information. 

Factors weighing against disclosure 

I consider that disclosure of the conditionally exempt information at this time, could reasonably be expected to 
prejudice the early developmental stages of forming opinion, advice and recommendations during deliberative 
processes by creating an environment in which there is a chilling effect on the open consideration of all options 
that have potential to be put forward. 

In making my decision, I have not taken into account any of the irrelevant factors set out in section 11B(4) of 
the FOI Act, which are: 

(a) access to the conditionally exempt information could result in embarrassment to the 
Commonwealth Government, or cause a loss of confidence in the Commonwealth Government 

(b) access to the conditionally exempt information could result in any person misinterpreting or 
misunderstanding that information 

(c) the author of the document was (or is) of high seniority in the agency to which the request for 
access to the document was made 

(d) access to the conditionally exempt information could result in confusion or unnecessary debate. 

Conclusion – disclosure is not in the public interest 

For the reasons set out above, after weighing all public interest factors for and against disclosure, I decided 
that, on balance, disclosure of the conditionally exempt information would be contrary to the public interest. I 
am satisfied that the benefit to the public resulting from disclosure of the conditionally exempt information is 
outweighed by the benefit to the public of withholding that information.   

4.3 Section 22 – deletion of irrelevant and/or exempt material 

Section 22 of the FOI Act applies to documents containing irrelevant and/or exempt material and allows an 
agency to delete such material from a document. 

I decided that the documents captured by your request contain material which can reasonably be regarded as 
irrelevant to your request. As such, an edited copy of those documents has been prepared in accordance with 
section 22(1)(a)(ii) of the FOI Act. This information is marked ‘s22’ in the documents released to you. 

The documents also contain personal identifiers of public servants. When your request was acknowledged, we 
notified you that personal information of public servants below the SES level and all email addresses, signatures 
and direct telephone numbers would be considered irrelevant to the scope of your request unless you told us 
that you were expressly seeking access to that information. On the basis that you did not notify us otherwise, 
I decided this information is irrelevant to your request and it has been deleted under section 22 of the FOI Act 
as outlined above. 
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In addition, as I decided that some information you have requested is exempt from disclosure, I have prepared 
an edited copy of the documents being released by deleting the exempt information under section 22(1)(a)(i) 
of the FOI Act. 

5 Material taken into consideration 

In making my decision, I had regard to the following: 

• the terms of your request 

• the content of the documents captured by your request 

• the provisions of the FOI Act 

• the guidelines issued by the Australian Information Commissioner under section 93A of the FOI Act 
(the FOI Guidelines) 

• advice from departmental officers with responsibility for the subject matter contained in the 
documents captured by your request. 

6 Legislative provisions 

The FOI Act, including the provisions referred to in my decision, are available on the Federal Register of 
Legislation website: www.legislation.gov.au/Series/C2004A02562.   

7 Your review rights 

If you are dissatisfied with my decision, you may apply for a review of it. 

7.1 Internal review 

You can request an internal review within 30 days of receiving this decision. An internal review will be conducted 
by a different departmental officer from the original decision-maker.  

No particular form is required to apply for review although it will assist the Department if you are able to set 
out the grounds on which you believe that the original decision should be changed.  

Applications for internal review can be sent to FOI@infrastructure.gov.au    

If you choose to seek an internal review, you will also have a right to apply for Information Commissioner review 
(IC review) of the internal review decision once it has been provided to you if you remain dissatisfied with the 
decision. 

7.2 Information Commissioner review or complaint 

An application for IC review must be made in writing to the Office of the Australian Information Commissioner 
(OAIC) within 60 days of the decision.  

If you are not satisfied with the way we have handled your FOI request, you can lodge a complaint with the 
OAIC.  However, the OAIC suggests that complaints are made to the agency in the first instance. 

More information about the Information Commissioner reviews and complaints is available on the OAIC website 
here: www.oaic.gov.au/freedom-of-information/foi-review-process. 
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8 Publication of material released under the FOI Act 

Where I have decided to release documents to you, we may also publish the released material on our Disclosure 
Log. We will not publish personal or business affairs information where it would be unreasonable to do so. 

For your reference our Disclosure Log can be found here: www.infrastructure.gov.au/about-us/freedom-
information/freedom-information-disclosure-log.  

Further information 

If  you  require  further  information  regarding  this  decision,  please  contact  the  Department’s  FOI  
Section  at FOI@infrastructure.gov.au.    

Yours sincerely 

Clare Chapple 
First Assistant Secretary 
Regional Development and Local Government Division 

Date:     15  May 2024 
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GPO Box 594, Canberra ACT 2601, Australia 
1800 075 001  infrastructure.gov.au | arts.gov.au 

 

Our reference: FOI 24‐313  

 
  

Dear   

Decision on your Freedom of Information Request 

I  refer  to  your  request  of  20  March  2024,  to  the  Department  of  Infrastructure,  Transport,  Regional 
Development,  Communications  and  the  Arts  (the  Department),  seeking  access  to  documents  under  the 
Freedom of Information Act 1982 (FOI Act).  

1 Your request 

You requested access to: 

Documents regarding the grant application for the Mobile CCTV Community Safety Initiative project in 
the electorate of Casey in Victoria between 22 May 2022 and 1 March 2024. This is a grant application 
which, as at October 2022, was listed by the Department as being administered under the Investing in 
Our Communities program. 

Documents relevant to this request include but are not limited to documents which refer to the Mobile 
CCTV Community Safety Initiative project in: 

a) any  communications  between  the  Minister  for  Infrastructure,  Transport,  Regional 
Development  and  Local  Government  (the Minister)  and  the Department  of  Infrastructure, 
Transport, Regional Development, Communications and the Arts (the Department); 

b) any communications between the Minister’s office and the Department; 
c) any communications between the Minister for Regional Development, Local Government and 

Territories (the Regional Minister) and the Department; 
d) any communications between the Regional Minister’s office and the Department; 
e) any communications between the applicant and the Department; and 
f) any communications between the Department and any other Commonwealth Government 

agency. 
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On 5 April 2024, the Department issued you with a practical refusal notification and commenced a request 
consultation process with you under section 24AB of the FOI Act. As a result of the consultation, you revised 
the scope of your request to the following:  

As relevant to the Mobile CCTV Community Safety Initiative project in Victoria under the Investing in 
Our Communities Program:  

I propose to revise the scope of my request to documents between 1 September 2022 and 15 May 2023 
and limit the search to:  

(a) copies of documents recommending approval to remove the project from the Investing in 
Our Communities program; and  

(b) copies of documents regarding transferring the project for consideration by an alternative 
program and/or agency.  

 
Excluded from the above request are any commercial or financial details of the applicant or any third‐
party organisation that may be referenced within documents and the names or personal identifying 
information of any person other than the principle contact officers of applicant organisations.  

2 Authority to make decision 

I am authorised by  the  Secretary  to make decisions  in  relation  to  Freedom of  Information  requests under 
section 23(1) of the FOI Act.  

3 Decision 

I  have  identified  five  documents  and  associated  attachments  that  are  relevant  to  your  request.  These 
documents were in the possession of the Department when your request was received. 

I have decided to: 

 grant access in full to relevant information in four documents, and 

 refuse access to one document. 

A  schedule  setting  out  the  documents  relevant  to  your  request,  with  my  decision  in  relation  to  those 
documents, is at ATTACHMENT A. 

4 Finding of facts and reasons for decision  

My  findings of  fact and reasons  for deciding  that exemptions apply  to parts of documents relevant  to your 
request are set out below.  

4.1 Section 47C – Deliberative processes 

Section 47C of the FOI Act provides that a document  is conditionally exempt  if  its disclosure would disclose 
matter  (deliberative matter)  in  the nature of, or  relating  to, opinion, advice or  recommendation obtained, 
prepared or recorded, or consultation or deliberation that has taken place, in the course of, or for the purposes 
of, the deliberative processes involved in the functions of an agency; or a Minister; or the Government of the 
Commonwealth. 
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Deliberative process 

Paragraph 6.58 of  the FOI Guidelines states  that deliberative process  involves  the exercise of  judgement  in 
developing and making a selection from different options: 

The action of deliberating,  in  common understanding,  involves  the weighing up or evaluation of  the 
competing arguments or considerations that may have a bearing upon one’s course of action. In short, 
the  deliberative  processes  involved  in  the  functions  of  an  agency  are  its  thinking  processes  –  the 
processes of reflection, for example, upon the wisdom and expediency of a proposal, a particular decision 
or a course of action.  

Paragraph 6.59 of the FOI Guidelines states that the  ‘deliberative process’ generally refers to the process of 
weighing up or evaluating competing arguments or considerations or to thinking processes – the process of 
reflection, for example, upon the wisdom and expediency of a proposal, a particular decision or a course of 
action. 

Deliberative matter 

Paragraph 6.63 of the FOI Guidelines states that ‘deliberative matter’ is a shorthand term for ‘opinion, advice 
and recommendation’ and ‘consultation and deliberation’ that is recorded or reflected in a document. There is 
no reason generally to  limit the ordinary meanings given to the words  ‘opinion, advice or recommendation, 
consultation or deliberation’.  

I am satisfied that the document marked ‘s47C’ in the contains material that meets the criteria of deliberative 
matter, and that this material forms part of a deliberative process. The document sets out the weighing up and 
evaluation of competing perspectives, and can be characterised as the thinking process of the Department or 
the process of reflection upon the wisdom and expediency of a particular proposal. 

For  the  reasons outlined above,  I decided  that Document 4, marked  ‘s47C’  in  the schedule,  is conditionally 
exempt from disclosure under section 47C of the FOI Act. 

Where information is found to be conditionally exempt, I must give access to that information unless access at 
this  time  would,  on  balance,  be  contrary  to  the  public  interest.  I  have  addressed  the  public  interest 
considerations below. 

4.2 Public interest considerations 

Pursuant to section 11A(5) of the FOI Act, I must give access to conditionally exempt information unless access 
to  that  information  at  that  time would,  on  balance,  be  contrary  to  the  public  interest.  I  have  therefore 
considered whether disclosure of the conditionally exempt information would be contrary to the public interest. 

I note that paragraph 6.5 of the FOI Guidelines states that the public interest test is considered to be:  

• something that is of serious concern or benefit to the public, not merely of individual interest 

• not something of interest to the public, but in the interest of the public 

• not a static concept, where it lies in a particular matter will often depend on a balancing of interests 

• necessarily broad and non‐specific, and 

• relates  to matters of common concern or relevance  to all members of  the public, or a substantial 
section of the public. 
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Factors favouring disclosure 

Section 11B of the FOI Act provides that factors favouring access to conditionally exempt  information  in the 
public interest include whether access to that information would do any of the following: 

• promote the objects of the FOI Act (including all matters set out in sections 3 and 3A) 

• inform debate on a matter of public importance  

• promote effective oversight of public expenditure 

• allow a person to access his or her own personal information. 

Having regard to the above, I consider that disclosure of the conditionally exempt information at this time:  

• would provide access to documents held by an agency of the Commonwealth which would promote 
the objects of the FOI Act by providing the Australian community with access to information held by 
the Australian Government. 

• would not inform debate on a matter of public importance  

• would not promote effective oversight of public expenditure 

• would not allow you access to your own personal information. 

Factors weighing against disclosure 

I consider that disclosure of the conditionally exempt information at this time, could reasonably be expected to 
prejudice the early developmental stages of forming opinion, advice and recommendations during deliberative 
processes by creating an environment in which there is a chilling effect on the open consideration of all options 
that have potential to be put forward. 

In making my decision, I have not taken into account any of the irrelevant factors set out in section 11B(4) of 
the FOI Act, which are: 

(a) access  to  the  conditionally  exempt  information  could  result  in  embarrassment  to  the 
Commonwealth Government, or cause a loss of confidence in the Commonwealth Government 

(b) access  to  the  conditionally  exempt  information  could  result  in  any  person misinterpreting  or 
misunderstanding that information 

(c) the author of the document was (or  is) of high seniority  in the agency to which the request for 
access to the document was made 

(d) access to the conditionally exempt information could result in confusion or unnecessary debate. 

Conclusion – disclosure is not in the public interest 

For the reasons set out above, after weighing all public  interest factors for and against disclosure,  I decided 
that, on balance, disclosure of the conditionally exempt information would be contrary to the public interest. I 
am satisfied that the benefit to the public resulting from disclosure of the conditionally exempt information is 
outweighed by the benefit to the public of withholding that information.   
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5 

 

 

 

 

4.3 Section 22 – deletion of irrelevant and/or exempt material 

Section 22 of the FOI Act applies to documents containing  irrelevant and/or exempt material and allows an 
agency to delete such material from a document. 

I decided that the documents captured by your request contain material which can reasonably be regarded as 
irrelevant to your request. You have specifically requested access to documents regarding the Mobile CCTV 
Community  Safety  Initiative  project  in  Victoria.  The  documents  contain  information  regarding  other  grant 
programs which are not subject of your request, and as such, an edited copy of those documents has been 
prepared  in  accordance  with  section 22(1)(a)(ii)  of  the  FOI  Act.  This  information  is  marked  ‘s22’  in  the 
documents released to you. 

The documents also contain personal identifiers of public servants. When your request was acknowledged, we 
notified you that personal information of public servants below the SES level and all email addresses, signatures 
and direct telephone numbers would be considered irrelevant to the scope of your request unless you told us 
that you were expressly seeking access to that information. On the basis that you did not notify us otherwise, 
I decided this information is irrelevant to your request and it has been deleted under section 22 of the FOI Act 
as outlined above. 

In addition, as I decided that some information you have requested is exempt from disclosure, I have prepared 
an edited copy of the documents being released by deleting the exempt information under section 22(1)(a)(i) 
of the FOI Act. 

5 Material taken into consideration 

In making my decision, I had regard to the following: 

• the terms of your request 

• the content of the documents captured by your request 

• the provisions of the FOI Act 

• the guidelines issued by the Australian Information Commissioner under section 93A of the FOI Act 
(the FOI Guidelines) 

• advice  from  departmental  officers  with  responsibility  for  the  subject  matter  contained  in  the 
documents captured by your request 

• consultation with other Commonwealth agencies. 

6 Legislative provisions 

The  FOI Act,  including  the  provisions  referred  to  in my  decision,  are  available  on  the  Federal  Register  of 
Legislation website: www.legislation.gov.au/Series/C2004A02562.   
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GPO Box 594, Canberra ACT 2601, Australia 
1800 075 001  infrastructure.gov.au | arts.gov.au 

Our reference: FOI 24-314 

 

Dear  

Decision on your Freedom of Information Request 

I refer to your request of 20 March 2024, to the Department of Infrastructure, Transport, Regional 
Development, Communications and the Arts (the Department), seeking access to documents under the 
Freedom of Information Act 1982 (FOI Act). 

1 Your request 

You requested access to: 

Documents regarding the grant application for the Armstrong Creek Stadium - Regional High Ball Centre 
project in Victoria between 22 May 2022 and 1 March 2024. This is a grant application which, as at May 
2023, was listed by the Department as being administered under the Priority Community Infrastructure 
program. 

Documents relevant to this request include but are not limited to documents which refer to the 
Armstrong Creek Stadium - Regional High Ball Centre project in: 

a) any communications between the Minister for Infrastructure, Transport, Regional Development
and Local Government (the Minister) and the Department of Infrastructure, Transport, Regional
Development, Communications and the Arts (the Department);

b) any communications between the Minister’s office and the Department;

c) any communications between the Minister for Regional Development, Local Government and
Territories (the Regional Minister) and the Department;

d) any communications between the Regional Minister’s office and the Department;

e) any communications between the applicant and the Department; and

f) any communications between the Department and any other Commonwealth Government
agency.
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1.1 Modification of scope of request 

On 15 March 2024, following formal consultation with you in the form of a notice of practical refusal, you agreed 
to modify the scope of your request to the following: 

As relevant to the Armstrong Creek Stadium - Regional High Ball Centre project in Victoria under the 
Priority Community Infrastructure Program, documents between 1 September 2023 and 1 February 
2024 that are: 

a) copies of documents recommending approval to remove the project from the Priority 
Community Infrastructure Program; and  

b) copies of documents from the Department to the City of Greater Geelong Council advising of the 
removal of the project from consideration under the Priority Community Infrastructure Program. 

Excluded from the above request are any commercial or financial details of the applicant or any third-
party organisation that may be referenced within documents and the names or personal identifying 
information of any person other than the principle contact officers of applicant organisations. 

2 Authority to make decision 

I am authorised by the Secretary to make decisions in relation to Freedom of Information requests under 
section 23(1) of the FOI Act. 

3 Decision 

I have identified one document that contains information that is relevant to your request. This document was 
in the possession of the Department when your request was received. 

I have decided to grant partial access to the document. 

4 Finding of facts and reasons for decision  

My findings of fact and reasons for deciding that an exemption applies to parts of document relevant to your 
request are set out below.  

4.1 Section 47C – Deliberative processes 

Section 47C of the FOI Act provides that a document is conditionally exempt if its disclosure would disclose 
matter (deliberative matter) in the nature of, or relating to, opinion, advice or recommendation obtained, 
prepared or recorded, or consultation or deliberation that has taken place, in the course of, or for the purposes 
of, the deliberative processes involved in the functions of an agency; or a Minister; or the Government of the 
Commonwealth. 

Deliberative process 

Paragraph 6.58 of the FOI Guidelines states that deliberative process involves the exercise of judgement in 
developing and making a selection from different options: 

The action of deliberating, in common understanding, involves the weighing up or evaluation of the 
competing arguments or considerations that may have a bearing upon one’s course of action. In short, 
the deliberative processes involved in the functions of an agency are its thinking processes – the 
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processes of reflection, for example, upon the wisdom and expediency of a proposal, a particular decision 
or a course of action.  

Paragraph 6.59 of the FOI Guidelines states that the ‘deliberative process’ generally refers to the process of 
weighing up or evaluating competing arguments or considerations or to thinking processes – the process of 
reflection, for example, upon the wisdom and expediency of a proposal, a particular decision or a course of 
action. 

Deliberative matter 

Paragraph 6.63 of the FOI Guidelines states that ‘deliberative matter’ is a shorthand term for ‘opinion, advice 
and recommendation’ and ‘consultation and deliberation’ that is recorded or reflected in a document. There is 
no reason generally to limit the ordinary meanings given to the words ‘opinion, advice or recommendation, 
consultation or deliberation’.  

I am satisfied that parts of the document marked ‘s47C’ contains material that meets the criteria of deliberative 
matter, and that this material forms part of a deliberative process. The document sets out the weighing up and 
evaluation of competing arguments, and can be characterised as the thinking process of the Department or the 
process of reflection upon the wisdom and expediency of a particular proposal. 

For the reasons outlined above, I decided that parts of the document marked ‘s47C’ are conditionally exempt 
from disclosure under section 47C of the FOI Act. 

Where information is found to be conditionally exempt, I must give access to that information unless access at 
this time would, on balance, be contrary to the public interest. I have addressed the public interest 
considerations below. 

4.2 Public interest considerations 

Pursuant to section 11A(5) of the FOI Act, I must give access to conditionally exempt information unless access 
to that information at that time would, on balance, be contrary to the public interest. I have therefore 
considered whether disclosure of the conditionally exempt information would be contrary to the public interest. 

I note that paragraph 6.5 of the FOI Guidelines states that the public interest test is considered to be:  

• something that is of serious concern or benefit to the public, not merely of individual interest 

• not something of interest to the public, but in the interest of the public 

• not a static concept, where it lies in a particular matter will often depend on a balancing of interests 

• necessarily broad and non-specific and 

• relates to matters of common concern or relevance to all members of the public, or a substantial 
section of the public. 

Factors favouring disclosure 

Section 11B of the FOI Act provides that factors favouring access to conditionally exempt information in the 
public interest include whether access to that information would do any of the following: 

• promote the objects of the FOI Act (including all matters set out in sections 3 and 3A) 

• inform debate on a matter of public importance  

• promote effective oversight of public expenditure 

• allow a person to access his or her own personal information. 
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Having regard to the above, I consider that disclosure of the conditionally exempt information at this time:  

• would provide access to documents held by an agency of the Commonwealth which would promote 
the objects of the FOI Act by providing the Australian community with access to information held by 
the Australian Government. 

• would not inform debate on a matter of public importance  

• would not promote effective oversight of public expenditure 

• would not allow you access to your own personal information. 

Factors weighing against disclosure 

I consider that the following factors weigh against disclosure of the conditionally exempt information at this 
time, on the basis that disclosure: 

• could reasonably be expected to prejudice the early developmental stages of forming opinion, advice 
and recommendations during deliberative processes by creating an environment in which there is a 
chilling effect on the open consideration of all options that have potential to be put forward 

In making my decision, I have not taken into account any of the irrelevant factors set out in section 11B(4) of 
the FOI Act, which are: 

(a) access to the conditionally exempt information could result in embarrassment to the 
Commonwealth Government, or cause a loss of confidence in the Commonwealth Government 

(b) access to the conditionally exempt information could result in any person misinterpreting or 
misunderstanding that information 

(c) the author of the document was (or is) of high seniority in the agency to which the request for 
access to the document was made 

(d) access to the conditionally exempt information could result in confusion or unnecessary debate. 

Conclusion – disclosure is not in the public interest 

For the reasons set out above, after weighing all public interest factors for and against disclosure, I decided 
that, on balance, disclosure of the conditionally exempt information would be contrary to the public interest. I 
am satisfied that the benefit to the public resulting from disclosure of the conditionally exempt information is 
outweighed by the benefit to the public of withholding that information.   

4.3 Section 22 – deletion of irrelevant and/or exempt material 

Section 22 of the FOI Act applies to documents containing irrelevant and/or exempt material and allows an 
agency to delete such material from a document. 

I decided that the document captured by your request contains material which can reasonably be regarded as 
irrelevant to your request. Your request relates specifically to a grant application for the Armstrong Creek 
Stadium. The document captured by your request, whilst containing information specific to that grant 
application, also contains information relating more broadly to the grant program including information 
regarding other specified projects. As such, information contained in the document goes beyond the application 
specified in your request, and can reasonably be regarded as falling outside the scope of your request.   

The document also contains personal identifiers of public servants. When your request was acknowledged, we 
notified you that personal information of public servants below the SES level and all email addresses, signatures 
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and direct telephone numbers would be considered irrelevant to the scope of your request unless you told us 
that you were expressly seeking access to that information. On the basis that you did not notify us otherwise, 
I decided this information is irrelevant to your request.  

As such, an edited copy of the document has been prepared in accordance with section 22(1)(a)(ii) of the FOI 
Act. This information is marked ‘s22’ in the document released to you. 

5 Material taken into consideration 

In making my decision, I had regard to the following: 

• the terms of your request 

• the content of the document captured by your request 

• the provisions of the FOI Act 

• the guidelines issued by the Australian Information Commissioner under section 93A of the FOI Act 
(the FOI Guidelines) 

• advice from departmental officers with responsibility for the subject matter contained in the 
documents captured by your request 

6 Legislative provisions 

The FOI Act, including the provisions referred to in my decision, are available on the Federal Register of 
Legislation website: www.legislation.gov.au/Series/C2004A02562.   

7 Your review rights 

If you are dissatisfied with my decision, you may apply for a review of it. 

7.1 Internal review 

You can request an internal review within 30 days of receiving this decision. An internal review will be conducted 
by a different departmental officer from the original decision-maker.  

No particular form is required to apply for review although it will assist the Department if you are able to set 
out the grounds on which you believe that the original decision should be changed.  

Applications for internal review can be sent to FOI@infrastructure.gov.au    

If you choose to seek an internal review, you will also have a right to apply for Information Commissioner review 
(IC review) of the internal review decision once it has been provided to you if you remain dissatisfied with the 
decision. 

7.2 Information Commissioner review or complaint 

You have the right to seek a review by the Information Commissioner of this decision.  

An application for IC review must be made in writing to the Office of the Australian Information Commissioner 
(OAIC) within 60 days of the decision.  

If you are not satisfied with the way we have handled your FOI request, you can lodge a complaint with the 
OAIC.  However, the OAIC suggests that complaints are made to the agency in the first instance. 
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More information about the Information Commissioner reviews and complaints is available on the OAIC 
website here: www.oaic.gov.au/freedom-of-information/foi-review-process. 

8 Publication of material released under the FOI Act 

Where I have decided to release documents to you, we may also publish the released material on our Disclosure 
Log. We will not publish personal or business affairs information where it would be unreasonable to do so. 

For your reference our Disclosure Log can be found here: www.infrastructure.gov.au/about-us/freedom-
information/freedom-information-disclosure-log.  

Further information 

If you require further information regarding this decision, please contact the Department’s FOI Section 
at FOI@infrastructure.gov.au.   

Yours sincerely 

Katrina Kendall 
Assistant Secretary 
Major Projects and Governance Branch 
 
 
Date:  30 April 2024 
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GPO Box 594, Canberra ACT 2601, Australia 
1800 075 001  infrastructure.gov.au | arts.gov.au

Our reference: FOI 24-274 

 

Dear  

Decision on your Freedom of Information Request 

I refer to your request of 22 February 2024, to the Department of Infrastructure, Transport, Regional 
Development, Communications and the Arts (the Department), seeking access to documents under the 
Freedom of Information Act 1982 (FOI Act).  

1 Your request 

You requested access to: 

The Contract RDAF 200126 – Lucky Bay Harbor Extension 

2 Authority to make decision 

I am authorised by the Secretary to make decisions in relation to Freedom of Information requests under 
section 23(1) of the FOI Act.  

3 Decision 

I have identified one document relevant to your request. This document was in the possession of the 
Department when your request was received. 

I have decided to grant partial access to one document. 

4 Finding of facts and reasons for decision  

My findings of fact and reasons for deciding that exemptions apply to the document relevant to your request 
are set out below.  

4.1 Section 47F – Documents affecting personal privacy 

Section 47F of the FOI Act provides that a document is conditionally exempt if its disclosure would involve the 
unreasonable disclosure of personal information about any person (including a deceased person). 
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Personal Information 

Personal information has the same meaning as in the Privacy Act. Specifically, section 6 of the Privacy Act 
provides that personal information means information or an opinion about an identified individual, or an 
individual who is reasonably identifiable whether the information or opinion is true or not; and whether the 
information or opinion is recorded in a material form or not. 

Paragraph 6.131 of the FOI Guidelines states that for particular information to be personal information, an 
individual must be identified or reasonably identifiable. 

Paragraph 6.130 of the FOI Guidelines states that personal information can include a person’s name, address, 
telephone number, date of birth, medical records, bank account details, taxation information and signature.  

An individual is a natural person rather than a corporation, trust, body politic or incorporated association.  

I am satisfied that the parts of the document marked ‘s47F’ includes personal information about a number of 
individuals. 

Unreasonable Disclosure of Personal Information 

Section 47F(2) of the FOI Act provides that, in determining whether the disclosure would involve the 
unreasonable disclosure of personal information, I must have regard to the following matters: 

(a) the extent to which the information is well known 

(b) whether the person to whom the information relates is known to be (or to have been) associated 
with the matters dealt with in the document 

(c) the availability of the information from publicly accessible sources 

(d) any other matters that the agency or Minister considers relevant. 

Paragraph 6.138 of the FOI Guidelines states that: 

The personal privacy exemption is designed to prevent the unreasonable invasion of third parties’ 
privacy. The test of ‘unreasonableness’ implies a need to balance the public interest in disclosure of 
government-held information and the private interest in the privacy of individuals. The test does not, 
however, amount to the public interest test of s 11A(5), which follows later in the decision making 
process. It is possible that the decision maker may need to consider one or more factors twice, once to 
determine if a projected effect is unreasonable and again when assessing the public interest balance. 

I note that the AAT, in Re Chandra and Minister for Immigration and Ethnic Affairs [1984] AATA 437 at paragraph 
259, stated that: 

... whether a disclosure is ‘unreasonable’ requires … a consideration of all the circumstances, including 
the nature of the information that would be disclosed, the circumstances in which the information was 
obtained, the likelihood of the information being information that the person concerned would not wish 
to have disclosed without consent, and whether the information has any current relevance … it is also 
necessary in my view to take into consideration the public interest recognised by the Act in the disclosure 
of information … and to weigh that interest in the balance against the public interest in protecting the 
personal privacy of a third party ...  

FOI 25-114 - Document 31

R
el

ea
se

d 
un

de
r t

he
 F

O
I A

ct
 1

98
2 

by
 th

e 
D

ep
ar

tm
en

t o
f I

nf
ra

st
ru

ct
ur

e,
 

Tr
an

sp
or

t, 
R

eg
io

na
l D

ev
el

op
m

en
t, 

C
om

m
un

ic
at

io
ns

 a
nd

 th
e 

Ar
ts



3 

Paragraphs 6.142 and 6.143 of the FOI Guidelines state: 

6.142 Key factors for determining whether disclosure is unreasonable include: 

 the author of the document is identifiable 

 the documents contain third party personal information 

 release of the documents would cause stress on the third party 

 no public purpose would be achieved through release 

6.143 As discussed in the leading s 47F IC review decision of ‘FG’ and National Archives of Australia 
[2015] AICmr 26, other factors considered to be relevant include: 

 the nature, age and current relevance of the information 

 any detriment that disclosure may cause to the person to whom the information relates 

 any opposition to disclosure expressed or likely to be held by that person 

 the circumstances of an agency’s collection and use of the information 

 the fact that the FOI Act does not control or restrict any subsequent use or dissemination 
of information released under the FOI Act 

 any submission an FOI applicant chooses to make in support of their application as to their 
reasons for seeking access and their intended or likely use or dissemination of the 
information, and 

 whether disclosure of the information might advance the public interest in government 
transparency and integrity 

I am satisfied that the disclosure of personal information contained within the document would, in the 
circumstances, constitute an unreasonable disclosure of personal information for the following reasons: 

• the conditionally exempt personal information is not well known 

• the person to whom the personal information relates is not known to be (or to have been) associated 
with the matters dealt with in the document 

• the conditionally exempt personal information is not available from publicly accessible sources 

• the individuals whose personal information is contained in the document are identifiable 

• no further public purpose would be achieved through the release of the personal information, noting 
that the personal information is included in the document as a result of their employment 
circumstance 

• the information has not lost its sensitivity through the passage of time 

• the individuals would not expect the information to be placed in the public domain, and detriment 
may be caused to the individuals to whom the information relates, and 

• the FOI Act does not control or restrict any subsequent use or dissemination of information released 
under the FOI Act. 

I have consulted with affected third parties regarding the disclosure of their personal information, and I have 
considered any concerns raised by those individuals during the course of making my decision. 

For the reasons outlined above, I decided that the parts of the document marked ‘s47F’ are conditionally 
exempt from disclosure under section 47F of the FOI Act. 
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4 

Where information is found to be conditionally exempt, I must give access to that information unless access at 
this time would, on balance, be contrary to the public interest. I have addressed the public interest 
considerations below. 

4.2 Section 47G – Business information 

Section 47G(a) of the FOI Act provides that a document is conditionally exempt if its disclosure would disclose 
information concerning a person in respect of his or her business or professional affairs or concerning the 
business, commercial or financial affairs of an organisation or undertaking, in a case in which the disclosure of 
the information would, or could reasonably be expected to, unreasonably affect that person adversely in 
respect of his or her lawful business or professional affairs or that organisation or undertaking in respect of its 
lawful business, commercial or financial affairs. 

Business information 

Paragraph 6.184 of the FOI Guidelines states that the conditionally exempt information must have some 
relevance to a person in respect of his or her business or professional affairs or to the business, commercial or 
financial affairs of an organisation or undertaking. 

Paragraph 6.192 of the FOI Guidelines further states that the use of the term ‘business or professional affairs’ 
distinguishes an individual’s personal or private affairs and an organisation’s internal affairs. The term ‘business 
affairs’ has been interpreted to mean ‘the totality of the money-making affairs of an organisation or undertaking 
as distinct from its private or internal affairs’. 

The parts of the document marked ‘s47G’ contain business affairs information that is relevant to the business, 
commercial or financial affairs of an organisation or undertaking. This information is relevant to the profitability 
and financial viability of an organisation or undertaking, and does not relate to its private or internal affairs. 

As such, I am satisfied that this information is business information. 

Unreasonable adverse effect of disclosure 

Paragraph 6.187 of the FOI Guidelines states that the presence of ‘unreasonably’ in section 47G(1) implies a 
need to balance public and private interests. The public interest, or some aspect of it, will be one of the factors 
in determining whether the adverse effect of disclosure on a person in respect of his or her business affairs is 
unreasonable. I must therefore balance the public and private interest factors to decide whether disclosure is 
unreasonable for the purposes of section 47G(1)(a); but this does not amount to the public interest test of 
section 11A(5) which follows later in the decision process.  

Paragraph 6.188 of the FOI Guidelines goes on to state that the test of reasonableness applies not to the claim 
of harm but to the objective assessment of the expected adverse effect. I must balance the public interest 
against a private interest of the affected third parties, preserving the profitability of a business. 

I am satisfied that the disclosure of the business affairs information would result in an adverse effect on the 
business, commercial or financial affairs of an organisation or undertaking. I have also had regard to the public 
and private interest factors, and I am satisfied that the preservation of the profitability and ongoing viability of 
the affected third-party business outweighs the public interest in the disclosure of this information. 

I have consulted with the affected third party regarding the relevant business affairs information, and in making 
my decision, I have considered submissions made. 

For the reasons outlined above, I decided that the parts of the document marked ‘s47G’ are conditionally 
exempt from disclosure under section 47G of the FOI Act. 
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Where information is found to be conditionally exempt, I must give access to that information unless access at 
this time would, on balance, be contrary to the public interest. I have addressed the public interest 
considerations below. 

4.3 Public interest considerations 

Pursuant to section 11A(5) of the FOI Act, I must give access to conditionally exempt information unless access 
to that information at that time would, on balance, be contrary to the public interest. I have therefore 
considered whether disclosure of the conditionally exempt information would be contrary to the public interest. 

I note that paragraph 6.5 of the FOI Guidelines states that the public interest test is considered to be:  

• something that is of serious concern or benefit to the public, not merely of individual interest 

• not something of interest to the public, but in the interest of the public 

• not a static concept, where it lies in a particular matter will often depend on a balancing of interests 

• necessarily broad and non-specific and 

• relates to matters of common concern or relevance to all members of the public, or a substantial 
section of the public. 

Factors favouring disclosure 

Section 11B of the FOI Act provides that factors favouring access to conditionally exempt information in the 
public interest include whether access to that information would do any of the following: 

• promote the objects of the FOI Act (including all matters set out in sections 3 and 3A) 

• inform debate on a matter of public importance  

• promote effective oversight of public expenditure 

• allow a person to access his or her own personal information. 

Having regard to the above, I consider that disclosure of the conditionally exempt information at this time:  

• would provide access to documents held by an agency of the Commonwealth which would promote 
the objects of the FOI Act by providing the Australian community with access to information held by 
the Australian Government. 

• would not inform debate on a matter of public importance 

• would promote effective oversight of public expenditure 

• would not allow you access to your own personal information. 

Factors weighing against disclosure 

I consider that the following factors weigh against disclosure of the conditionally exempt information at this 
time, on the basis that disclosure: 

• could reasonably be expected to prejudice the protection of a number of individuals’ right to personal 
privacy 

o The Department is committed to complying with its obligations under the Privacy Act 1988, which 
sets out standards and obligations that regulate how we must handle and manage personal 
information. I consider it is firmly in the public interest that we uphold the rights of individuals to 
their own privacy and meet our statutory obligations under the Privacy Act.  
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o I note that the substance of the information that is relevant to your request has been released to 
you and disclosure of the conditionally exempt personal information would not provide you with 
any further insight into the workings of government beyond that substantive information. 

• could reasonably be expected to prejudice an agency’s ability to obtain similar information in the 
future. 

In making my decision, I have not taken into account any of the irrelevant factors set out in section 11B(4) of 
the FOI Act, which are: 

(a) access to the conditionally exempt information could result in embarrassment to the 
Commonwealth Government, or cause a loss of confidence in the Commonwealth Government

(b) access to the conditionally exempt information could result in any person misinterpreting or 
misunderstanding that information 

(c) the author of the document was (or is) of high seniority in the agency to which the request for access 
to the document was made 

(d) access to the conditionally exempt information could result in confusion or unnecessary debate. 

Conclusion – disclosure is not in the public interest 

For the reasons set out above, after weighing all public interest factors for and against disclosure, I decided 
that, on balance, disclosure of the conditionally exempt information would be contrary to the public interest. I 
am satisfied that the benefit to the public resulting from disclosure of the conditionally exempt information is 
outweighed by the benefit to the public of withholding that information. 

5 Material taken into consideration 

In making my decision, I had regard to the following: 

• the terms of your request 

• the content of the document captured by your request 

• the provisions of the FOI Act 

• the guidelines issued by the Australian Information Commissioner under section 93A of the FOI Act 
(the FOI Guidelines) 

• advice from departmental officers with responsibility for the subject matter contained in the 
document captured by your request 

• submissions from a third party consulted about the document which contains information concerning 
them 

6 Legislative provisions 

The FOI Act, including the provisions referred to in my decision, are available on the Federal Register of 
Legislation website: www.legislation.gov.au/Series/C2004A02562.   

7 Your review rights 

If you are dissatisfied with my decision, you may apply for a review of it. 
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7.1 Internal review 

You can request an internal review within 30 days of receiving this decision. An internal review will be conducted 
by a different departmental officer from the original decision-maker.  

No particular form is required to apply for review although it will assist the Department if you are able to set 
out the grounds on which you believe that the original decision should be changed.  

Applications for internal review can be sent to FOI@infrastructure.gov.au.

If you choose to seek an internal review, you will also have a right to apply for Information Commissioner review 
(IC review) of the internal review decision once it has been provided to you if you remain dissatisfied with the 
decision. 

7.2 Information Commissioner review or complaint 

You have the right to seek a review by the Information Commissioner of this decision.  

An application for IC review must be made in writing to the Office of the Australian Information Commissioner 
(OAIC) within 60 days of the decision.  

If you are not satisfied with the way we have handled your FOI request, you can lodge a complaint with the 
OAIC.  However, the OAIC suggests that complaints are made to the agency in the first instance. 

More information about the Information Commissioner reviews and complaints is available on the OAIC website 
here: www.oaic.gov.au/freedom-of-information/foi-review-process.

8 Publication of material released under the FOI Act 

Where I have decided to release documents to you, we may also publish the released material on our Disclosure 
Log. We will not publish personal or business affairs information where it would be unreasonable to do so. 

For your reference our Disclosure Log can be found here: www.infrastructure.gov.au/about-us/freedom-
information/freedom-information-disclosure-log. 

Further information 

If you require further information regarding this decision, please contact the Department’s FOI Section 
at FOI@infrastructure.gov.au.   

Yours sincerely 

Dr Jennie Hood 
Assistant Secretary 
Regional Programs Branch 
Regional Development and Local Government Division 

Date: 12 April 2024 
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GPO Box 594, Canberra ACT 2601, Australia 
1800 075 001  infrastructure.gov.au | arts.gov.au 

 

Our reference: FOI 24-257 

 
 

Dear  

Decision on your Freedom of Information Request 

I refer to your request of 31 January 2024, to the Department of Infrastructure, Transport, Regional 
Development, Communications and the Arts (the Department), seeking access to documents under the 
Freedom of Information Act 1982 (FOI Act). 

1 Your request 

You requested access to: 

VIN numbers of all the vehicles that have used the following MRE numbers for vehicles that have been 
submitted on the RAV so we can verify their authorised use. 

 
MRE-000004 
MRE-000008 
MRE-000009 
MRE-000010 
MRE-000018 
MRE-000016 
MRE-000017 
MRE-000032 
MRE-000033 
MRE-000048 
MRE-000043 
MRE-000047 
MRE-000051 
MRE-000049 
MRE-000055 
MRE-000044 
MRE-000046 
MRE-000050 
MRE-000059 
MRE-000063 
MRE-000064 

MRE-000067 
MRE-000068 
MRE-000069 
MRE-000074 
MRE-000075 
MRE-000076 
MRE-000077 
MRE-000078 
MRE-000082 
MRE-000083 
MRE-000087 
MRE-000091 
MRE-000093 
MRE-000094 
MRE-000095 
MRE-000097 
MRE-000103 
MRE-000104 
MRE-000105 
MRE-000106 
MRE-000107 

MRE-000111 
MRE-000113 
MRE-000115 
MRE-000121 
MRE-000126 
MRE-000133 
MRE-000134 
MRE-000137 
MRE-000142 
MRE-000144 
MRE-000143 
MRE-000147 
MRE-000148 
MRE-000149 
MRE-000150 
MRE-000152 
MRE-000153 
MRE-000163 
MRE-000164 
MRE-000167 
MRE-000172 

MRE-000193 
MRE-000192 
MRE-000197 
MRE-000199 
MRE-000244 
MRE-000254 
MRE-000256 
MRE-000258 
MRE-000265 
MRE-000269 
MRE-000270 
MRE-000271 
MRE-000274 
MRE-000280 
MRE-000284 
MRE-000285 
MRE-000297 
MRE-000300 
MRE-000303 
MRE-000304 
MRE-000314 

MRE-000316 
MRE-000319 
MRE-000321 
MRE-000331 
MRE-000338 
MRE-000340 
MRE-000343 
MRE-000345 
MRE-000346 
MRE-000354 
MRE-000357 
MRE-000365 
MRE-000373 
MRE-000384 
MRE-000393 
MRE-000404 
MRE-000417 
MRE-000418 
MRE-000429 
MRE-00043
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2 Authority to make decision 

I am authorised by the Secretary to make decisions in relation to Freedom of Information requests under 
section 23(1) of the FOI Act. 

3 Decision 

You have requested access to data that is held in computer systems ordinarily available to the Department. 
Pursuant to section 17 of the FOI Act, the Department has used its computer systems to produce a written 
discrete document that contains the information you are seeking to access. 

I have decided to grant partial access to this document, being a 34-page list of Vehicle Identification Numbers 
(VINs). 

4 Finding of facts and reasons for decision  

My findings of fact and reasons for deciding that exemptions apply to the parts of the document created in 
response to your request are set out below. 

4.1 Section 47F – Documents affecting personal privacy 

Section 47F of the FOI Act provides that a document is conditionally exempt if its disclosure would involve the 
unreasonable disclosure of personal information about any person (including a deceased person). 

Personal Information 

Personal information has the same meaning as in the Privacy Act. Specifically, section 6 of the Privacy Act 
provides that personal information means information or an opinion about an identified individual, or an 
individual who is reasonably identifiable whether the information or opinion is true or not; and whether the 
information or opinion is recorded in a material form or not. 

Paragraph 6.131 of the FOI Guidelines states that for particular information to be personal information, an 
individual must be identified or reasonably identifiable. 

Paragraph 6.130 of the FOI Guidelines states that personal information can include a person’s name, address, 
telephone number, date of birth, medical records, bank account details, taxation information and signature. 

An individual is a natural person rather than a corporation, trust, body politic or incorporated association. 

Although the part of the document released to you and marked ‘s47F’ does not, on the face of it, include 
information that in isolation readily identifies any person, disclosure of this information would, in conjunction 
with information readily available from other sources, allow a number of individuals to be identified. 

Specifically, Table 2 in the document is a list of VINs where the corresponding entries on the Register of 
Approved Vehicles (RAV) contain personal information about a number of individuals. Although the RAV is 
publicly accessible, to access this personal information requires a user to search for a specific VIN. I am satisfied 
that the release of these VINs would in effect disclose information that identifies multiple individuals by 
facilitating a user to access entries on the RAV where that information is available. 
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Unreasonable Disclosure of Personal Information 

Section 47F(2) of the FOI Act provides that, in determining whether the disclosure would involve the 
unreasonable disclosure of personal information, I must have regard to the following matters: 

(a) the extent to which the information is well known 

(b) whether the person to whom the information relates is known to be (or to have been) associated 
with the matters dealt with in the document 

(c) the availability of the information from publicly accessible sources 

(d) any other matters that the agency or Minister considers relevant. 

Paragraph 6.138 of the FOI Guidelines states that: 

The personal privacy exemption is designed to prevent the unreasonable invasion of third parties’ 
privacy. The test of ‘unreasonableness’ implies a need to balance the public interest in disclosure of 
government-held information and the private interest in the privacy of individuals. The test does not, 
however, amount to the public interest test of s 11A(5), which follows later in the decision making 
process. It is possible that the decision maker may need to consider one or more factors twice, once to 
determine if a projected effect is unreasonable and again when assessing the public interest balance. 

I note that the AAT, in Re Chandra and Minister for Immigration and Ethnic Affairs [1984] AATA 437 at paragraph 
259, stated that: 

... whether a disclosure is ‘unreasonable’ requires … a consideration of all the circumstances, including 
the nature of the information that would be disclosed, the circumstances in which the information was 
obtained, the likelihood of the information being information that the person concerned would not wish 
to have disclosed without consent, and whether the information has any current relevance … it is also 
necessary in my view to take into consideration the public interest recognised by the Act in the disclosure 
of information … and to weigh that interest in the balance against the public interest in protecting the 
personal privacy of a third party ...  

Paragraphs 6.142 and 6.143 of the FOI Guidelines state: 

6.142 Key factors for determining whether disclosure is unreasonable include: 

• the author of the document is identifiable 

• the documents contain third party personal information 

• release of the documents would cause stress on the third party 

• no public purpose would be achieved through release 

6.143 As discussed in the leading s 47F IC review decision of ‘FG’ and National Archives of Australia 
[2015] AICmr 26, other factors considered to be relevant include: 

• the nature, age and current relevance of the information 

• any detriment that disclosure may cause to the person to whom the information relates 

• any opposition to disclosure expressed or likely to be held by that person 

• the circumstances of an agency’s collection and use of the information 
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• the fact that the FOI Act does not control or restrict any subsequent use or dissemination 
of information released under the FOI Act 

• any submission an FOI applicant chooses to make in support of their application as to their 
reasons for seeking access and their intended or likely use or dissemination of the 
information, and 

• whether disclosure of the information might advance the public interest in government 
transparency and integrity 

I am satisfied that the release of information marked ‘47F’ contained within the document would, in effect, 
constitute an unreasonable disclosure of the personal information of a number of individuals for the following 
reasons: 

• the individuals are identifiable through the personal information contained in RAV entries associated 
with the conditionally exempt information, 

• the conditionally exempt information is not well known and is not available from publicly accessible 
sources – there is no publicly accessible list of all VINs that are registered on the RAV, 

• the persons to whom the personal information on the RAV relates are not known to be (or to have 
been) associated with the information contained within the document for release, 

• the individuals identified in such RAV entries are also likely to have had their personal information 
added to the publicly-accessible register by another party, so would not expect their information to 
have been placed in the public domain, 

• release of this information would cause stress to the individuals concerned, 

• no further public purpose would be achieved through the disclosure of the personal information, 

• the information is current and has not lost its sensitivity through the passage of time, 

• detriment may be caused to the individuals to whom the personal information on the RAV relates, 
and 

• the FOI Act does not control or restrict any subsequent use or dissemination of information released 
under the FOI Act. 

In particular, although the RAV is a publicly accessible database, entries are only accessible by searching for a 
specific VIN number. The ability to identify valid VIN numbers that are linked to an entry on the RAV is limited, 
and providing a list of VIN numbers where the corresponding entry on the RAV contains personal information 
would significantly facilitate any attempt to source such personal information. 

For the reasons outlined above, I decided that releasing the part of the document marked ‘s47F’ would result 
in an unreasonable disclosure of personal information, and it is there conditionally exempt from disclosure 
under section 47F of the FOI Act. 

Where information is found to be conditionally exempt, I must give access to that information unless access at 
this time would, on balance, be contrary to the public interest. I have addressed the public interest 
considerations below. 

4.2 Public interest considerations 

Pursuant to section 11A(5) of the FOI Act, I must give access to conditionally exempt information unless access 
to that information at that time would, on balance, be contrary to the public interest. I have therefore 
considered whether disclosure of the conditionally exempt information would be contrary to the public interest. 

FOI 25-114 - Document 36

R
el

ea
se

d 
un

de
r t

he
 F

O
I A

ct
 1

98
2 

by
 th

e 
D

ep
ar

tm
en

t o
f I

nf
ra

st
ru

ct
ur

e,
 

Tr
an

sp
or

t, 
R

eg
io

na
l D

ev
el

op
m

en
t, 

C
om

m
un

ic
at

io
ns

 a
nd

 th
e 

Ar
ts



5 

 

 

 

I note that paragraph 6.5 of the FOI Guidelines states that the public interest test is considered to be: 

• something that is of serious concern or benefit to the public, not merely of individual interest 

• not something of interest to the public, but in the interest of the public 

• not a static concept, where it lies in a particular matter will often depend on a balancing of interests 

• necessarily broad and non-specific and 

• relates to matters of common concern or relevance to all members of the public, or a substantial 
section of the public. 

Factors favouring disclosure 

Section 11B of the FOI Act provides that factors favouring access to conditionally exempt information in the 
public interest include whether access to that information would do any of the following: 

• promote the objects of the FOI Act (including all matters set out in sections 3 and 3A) 

• inform debate on a matter of public importance  

• promote effective oversight of public expenditure 

• allow a person to access his or her own personal information. 

Having regard to the above, I consider that disclosure of the conditionally exempt information at this time: 

• would provide access to documents held by an agency of the Commonwealth which would promote 
the objects of the FOI Act by providing the Australian community with access to information held by 
the Australian Government. 

• would not inform debate on a matter of public importance  

• would not promote effective oversight of public expenditure 

• would not allow you access to your own personal information. 

Factors weighing against disclosure 

I consider that disclosure could reasonably be expected to prejudice the protection of a number of individuals’ 
right to personal privacy and that this factor weighs heavily against disclosure of the conditionally exempt 
information at this time. 

The Department is committed to complying with its obligations under the Privacy Act 1988, which sets out 
standards and obligations that regulate how we must handle and manage personal information. I consider it is 
firmly in the public interest that we uphold the rights of individuals to their own privacy and meet our statutory 
obligations under the Privacy Act. 

In making my decision, I have not taken into account any of the irrelevant factors set out in section 11B(4) of 
the FOI Act, which are: 

(a) access to the conditionally exempt information cause a loss of confidence in the Commonwealth 
Government 

(b) access to the conditionally exempt information could result in any person misinterpreting or 
misunderstanding that information 

(c) the author of the document was (or is) of high seniority in the agency to which the request for 
access to the document was made 

(d) access to the conditionally exempt information could result in confusion or unnecessary debate. 
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Conclusion – disclosure is not in the public interest 

For the reasons set out above, after weighing all public interest factors for and against disclosure, I decided 
that, on balance, disclosure of the conditionally exempt information would be contrary to the public interest. I 
am satisfied that the benefit to the public resulting from disclosure of the conditionally exempt information is 
outweighed by the benefit to the public of withholding that information. 

4.3 Section 22 – deletion of exempt material 

Section 22 of the FOI Act applies to documents containing exempt material and allows an agency to delete such 
material from a document. 

As I decided that some information you have requested is exempt from disclosure, I have prepared an edited 
copy of the document being released by deleting the exempt information under section 22(1)(a)(i) of the FOI 
Act. 

5 Material taken into consideration 

In making my decision, I had regard to the following: 

• the terms of your request 

• the content of the documents captured by your request 

• the provisions of the FOI Act 

• the guidelines issued by the Australian Information Commissioner under section 93A of the FOI Act 
(the FOI Guidelines) 

• advice from departmental officers with responsibility for the subject matter contained in the 
documents captured by your request. 

6 Legislative provisions 

The FOI Act, including the provisions referred to in my decision, are available on the Federal Register of 
Legislation website: www.legislation.gov.au/Series/C2004A02562. 

7 Your review rights 

Your review rights in relation to this decision are set out at ATTACHMENT A. 

8 Publication of material released under the FOI Act 

Where I have decided to release documents to you, we may also publish the released material on our Disclosure 
Log. We will not publish personal or business affairs information where it would be unreasonable to do so. 

For your reference our Disclosure Log can be found here: www.infrastructure.gov.au/about-us/freedom-
information/freedom-information-disclosure-log. 
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Further information 

If you require further information regarding this decision, please contact the Department’s FOI Section 
at FOI@infrastructure.gov.au. 

Yours sincerely 

 

A/g Assistant Secretary 
Vehicle Safety Operations Branch 
Road and Vehicle Safety Division 
 
Date: 20 March 2024 
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ATTACHMENT A. 

YOUR REVIEW RIGHTS 

If you are dissatisfied with my decision, you may apply for a review of it. 

Internal review 

You can request an internal review within 30 days of receiving this decision. An internal review will be conducted 
by a different departmental officer from the original decision-maker. 

No particular form is required to apply for review although it will assist the Department if you are able to set 
out the grounds on which you believe that the original decision should be changed. 

Applications for internal review can be sent to FOI@infrastructure.gov.au 

If you choose to seek an internal review, you will also have a right to apply for Information Commissioner review 
(IC review) of the internal review decision once it has been provided to you if you remain dissatisfied with the 
decision. 

Information Commissioner review or complaint 

You have the right to seek a review by the Information Commissioner of this decision. 

An application for IC review must be made in writing to the Office of the Australian Information Commissioner 
(OAIC) within 60 days of the decision. 

If you are not satisfied with the way we have handled your FOI request, you can lodge a complaint with the 
OAIC.  However, the OAIC suggests that complaints are made to the agency in the first instance. 

More information about the Information Commissioner reviews and complaints is available on the OAIC website 
here: www.oaic.gov.au/freedom-of-information/foi-review-process. 
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GPO Box 594, Canberra ACT 2601, Australia 
1800 075 001  infrastructure.gov.au | arts.gov.au 

 

Our reference: FOI 24-247   

  

Dear  

Decision on your Freedom of Information Request 

I refer to your request of 17 January 2024, to the Department of Infrastructure, Transport, Regional 
Development, Communications and the Arts (the Department), seeking access to documents under the 
Freedom of Information Act 1982 (FOI Act).  

1 Your request 

You requested access to: 

Hot topic and portfolio briefs for the October 2023 supplementary budget estimates for 2023-24. 

2 Authority to make decision 

I am authorised by the Secretary to make decisions in relation to Freedom of Information requests under 
section 23(1) of the FOI Act. 

3 Decision 

As advised in the Department’s correspondence of 17 January 2024, the Department has finalised two prior 
decisions on access capturing departmental Key Briefs prepared for both the Rural and Regional Affairs and 
Transport and the Environment and Communications supplementary budget estimates hearings in October 
2023. The relevant documents have been published by the Department and can be accessed at: 

• www.infrastructure.gov.au/sites/default/files/documents/foi24-204-documents-released.pdf 

• www.infrastructure.gov.au/sites/default/files/documents/foi-24-150-documents-released dl.pdf 

As the Department has previously made decisions on access and published these documents, they have not 
been considered for the purpose of this decision on access in relation to your request.  

I have identified an additional 6 documents relevant to your request. These documents were not captured in 
the previous requests referred to above, and were in the possession of the Department when your request was 
received. 
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I have decided to: 

• grant access in full to relevant information in 4 documents 

• grant partial access to 2 documents 

A schedule setting out the documents relevant to your request, with my decision in relation to those 
documents, is at ATTACHMENT A. 

4 Finding of facts and reasons for decision  

My findings of fact and reasons for deciding that exemptions apply to the parts of documents relevant to your 
request are set out below.  

4.1 Section 47 - Documents disclosing commercially valuable information 

Section 47(1)(b) of the FOI Act provides that a document is an exempt document if its disclosure would disclose 
information having a commercial value that would be, or could reasonably be expected to be, destroyed or 
diminished if the information were disclosed. 

Paragraphs 5.204 and 5.205 of the FOI Guidelines state: 

5.204  To be exempt under s 47(1)(b) a document must satisfy two criteria: 

• the document must contain information that has a commercial value either to an agency or 
to another person or body, and 

• the commercial value of the information would be, or could reasonably be expected to be, 
destroyed or diminished if it were disclosed 

5.205  It is a question of fact whether information has commercial value, and whether disclosure 
would destroy or diminish that value. The commercial value may relate, for example, to the 
profitability or viability of a continuing business operation or commercial activity in which an 
agency or person is involved. The information need not necessarily have ‘exchange value’, in 
the sense that it can be sold as a trade secret or intellectual property. The following factors may 
assist in deciding in a particular case whether information has commercial value: 

• whether the information is known only to the agency or person for whom it has value or, if 
it is known to others, to what extent that detracts from its intrinsic commercial value 

• whether the information confers a competitive advantage on the agency or person to whom 
it relates — for example, if it lowers the cost of production or allows access to markets not 
available to competitors 

• whether a genuine “arm’s-length” buyer would be prepared to pay to obtain that 
information 

• whether the information is still current or out of date (out of date information may no longer 
have any value), and 

• whether disclosing the information would reduce the value of a business operation or 
commercial activity — reflected, perhaps, in a lower share price 

I am satisfied that the relevant information contained in the documents: 

• is only known to the Department and the affected third party for whom it has value 

• is not known to others, and disclosure of the information would detract from its intrinsic commercial 
value 
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• confers a competitive advantage on the affected third party, and provides the affected third party 
with access to markets not available to its competitors 

• is something that a genuine “arm’s length’ buyer would be prepared to pay to obtain 

• is still current, and retains its intrinsic value to the affected third party 

• would reduce in value to the business operations or commercial activities of the affected third party 
if disclosed. 

For the reasons outlined above, I decided that the parts of the documents marked ‘s47’ are exempt from 
disclosure under section 47(1)(b) of the FOI Act. 

4.2 Section 47F – Documents affecting personal privacy 

Section 47F of the FOI Act provides that a document is conditionally exempt if its disclosure would involve the 
unreasonable disclosure of personal information about any person. 

Personal Information 

Personal information has the same meaning as in the Privacy Act. Specifically, section 6 of the Privacy Act 
provides that personal information means information or an opinion about an identified individual, or an 
individual who is reasonably identifiable whether the information or opinion is true or not; and whether the 
information or opinion is recorded in a material form or not. 

Paragraph 6.131 of the FOI Guidelines states that for particular information to be personal information, an 
individual must be identified or reasonably identifiable. 

Paragraph 6.130 of the FOI Guidelines states that personal information can include a person’s name, address, 
telephone number, date of birth, medical records, bank account details, taxation information and signature.  

An individual is a natural person rather than a corporation, trust, body politic or incorporated association.  

I am satisfied that parts of the documents marked ‘s47F’ includes personal information about an individual. 

Unreasonable Disclosure of Personal Information 

Section 47F(2) of the FOI Act provides that, in determining whether the disclosure would involve the 
unreasonable disclosure of personal information, I must have regard to the following matters: 

(a) the extent to which the information is well known 

(b) whether the person to whom the information relates is known to be (or to have been) associated 
with the matters dealt with in the document 

(c) the availability of the information from publicly accessible sources 

(d) any other matters that the agency or Minister considers relevant. 

Paragraph 6.138 of the FOI Guidelines states that: 

The personal privacy exemption is designed to prevent the unreasonable invasion of third parties’ 
privacy. The test of ‘unreasonableness’ implies a need to balance the public interest in disclosure of 
government-held information and the private interest in the privacy of individuals. The test does not, 
however, amount to the public interest test of s 11A(5), which follows later in the decision making 
process. It is possible that the decision maker may need to consider one or more factors twice, once to 
determine if a projected effect is unreasonable and again when assessing the public interest balance. 
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I note that the AAT, in Re Chandra and Minister for Immigration and Ethnic Affairs [1984] AATA 437 at paragraph 
259, stated that: 

... whether a disclosure is ‘unreasonable’ requires … a consideration of all the circumstances, including 
the nature of the information that would be disclosed, the circumstances in which the information was 
obtained, the likelihood of the information being information that the person concerned would not wish 
to have disclosed without consent, and whether the information has any current relevance … it is also 
necessary in my view to take into consideration the public interest recognised by the Act in the disclosure 
of information … and to weigh that interest in the balance against the public interest in protecting the 
personal privacy of a third party ...  

Paragraphs 6.142 and 6.143 of the FOI Guidelines state: 

6.142 Key factors for determining whether disclosure is unreasonable include: 

• the author of the document is identifiable 

• the documents contain third party personal information 

• release of the documents would cause stress on the third party 

• no public purpose would be achieved through release 

6.143 As discussed in the leading s 47F IC review decision of ‘FG’ and National Archives of Australia 
[2015] AICmr 26, other factors considered to be relevant include: 

• the nature, age and current relevance of the information 

• any detriment that disclosure may cause to the person to whom the information relates 

• any opposition to disclosure expressed or likely to be held by that person 

• the circumstances of an agency’s collection and use of the information 

• the fact that the FOI Act does not control or restrict any subsequent use or dissemination 
of information released under the FOI Act 

• any submission an FOI applicant chooses to make in support of their application as to their 
reasons for seeking access and their intended or likely use or dissemination of the 
information, and 

• whether disclosure of the information might advance the public interest in government 
transparency and integrity 

I am satisfied that the disclosure of personal information contained within the document would, in the 
circumstances, constitute an unreasonable disclosure of personal information for the following reasons: 

• the conditionally exempt personal information is not well known  

• the person to whom the personal information relates is not known to be (or to have been) associated 
with the matters dealt with in the document 

• the conditionally exempt personal information is not available from publicly accessible sources 

• the individual whose personal information is contained in the document is identifiable 

• release of this information would cause stress to the individual concerned 

• no further public purpose would be achieved through the release of the personal information noting 
that the personal information is included in the document as a result of their employment 
circumstance 

• the information is current and has not lost its sensitivity through the passage of time 
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• the individual would not expect the information to be placed in the public domain, and detriment may 
be caused to the individual to whom the information relates, and 

• the FOI Act does not control or restrict any subsequent use or dissemination of information released 
under the FOI Act. 

For the reasons outlined above, I decided that parts of the documents marked ‘s47F’ are conditionally exempt 
from disclosure under section 47F of the FOI Act. 

Where information is found to be conditionally exempt, I must give access to that information unless access at 
this time would, on balance, be contrary to the public interest. I have addressed the public interest 
considerations below. 

4.3 Section 22 – deletion of irrelevant and/or exempt material 

Section 22 of the FOI Act applies to documents containing irrelevant and/or exempt material and allows an 
agency to delete such material from a document. 

The documents contain personal identifiers of public servants. When your request was acknowledged, we 
notified you that personal information of public servants below the SES level and all email addresses, signatures 
and direct telephone numbers would be considered irrelevant to the scope of your request unless you told us 
that you were expressly seeking access to that information. On the basis that you did not notify us otherwise, 
I decided this information is irrelevant to your request. As such, an edited copy of those documents has been 
prepared in accordance with section 22(1)(a)(ii) of the FOI Act. This information is marked ‘s22’ in the 
documents released to you. 

As I decided that some information you have requested is exempt from disclosure, I have prepared an edited 
copy of the documents being released by deleting the exempt information under section 22(1)(a)(i) of the FOI 
Act. 

5 Material taken into consideration 

In making my decision, I had regard to the following: 

• the terms of your request 

• the content of the documents captured by your request 

• the provisions of the FOI Act 

• the guidelines issued by the Australian Information Commissioner under section 93A of the FOI Act 
(the FOI Guidelines) 

• advice from departmental officers with responsibility for the subject matter contained in the 
documents captured by your request 

6 Legislative provisions 

The FOI Act, including the provisions referred to in my decision, are available on the Federal Register of 
Legislation website: www.legislation.gov.au/Series/C2004A02562.   

7 Your review rights 

Your review rights in relation to this decision are set out at ATTACHMENT B.  
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8 Publication of material released under the FOI Act 

Where I have decided to release documents to you, we may also publish the released material on our Disclosure 
Log. We will not publish personal or business affairs information where it would be unreasonable to do so. 

For your reference our Disclosure Log can be found here: www.infrastructure.gov.au/about-us/freedom-
information/freedom-information-disclosure-log.  

Further information 

If you require further information regarding this decision, please contact the Department’s FOI Section 
at FOI@infrastructure.gov.au.   

Yours sincerely 

[Electronically Signed] 

Philip Smith 
First Assistant Secretary 
Office for the Arts 
 
Date:   18 March 2024 
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ATTACHMENT B.  

YOUR REVIEW RIGHTS 

If you are dissatisfied with my decision, you may apply for a review of it. 

Internal review 

You can request an internal review within 30 days of receiving this decision. An internal review will be conducted 
by a different departmental officer from the original decision-maker.  

No particular form is required to apply for review although it will assist the Department if you are able to set 
out the grounds on which you believe that the original decision should be changed.  

Applications for internal review can be sent to FOI@infrastructure.gov.au. 

If you choose to seek an internal review, you will also have a right to apply for Information Commissioner review 
(IC review) of the internal review decision once it has been provided to you if you remain dissatisfied with the 
decision. 

Information Commissioner review or complaint 

You have the right to seek a review by the Information Commissioner of this decision.  

An application for IC review must be made in writing to the Office of the Australian Information Commissioner 
(OAIC) within 60 days of the decision.  

If you are not satisfied with the way we have handled your FOI request, you can lodge a complaint with the 
OAIC.  However, the OAIC suggests that complaints are made to the agency in the first instance. 

More information about the Information Commissioner reviews and complaints is available on the OAIC website 
here: www.oaic.gov.au/freedom-of-information/foi-review-process. 
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GPO Box 594, Canberra ACT 2601, Australia 
1800 075 001  infrastructure.gov.au | arts.gov.au 

 

Our reference: FOI 24-266   

 
 

  

Dear   

Decision on your Freedom of Information Request 

I refer to your request of 15 February 2023, to the Department of Infrastructure, Transport, Regional 
Development, Communications and the Arts (the Department), seeking access to documents under the 
Freedom of Information Act 1982 (FOI Act). 

1 Your request 

You requested access to: 

The submission sent to the minister on 30 November 2022 (document identification number MS22-
002030) regarding the desktop review results for the Investing in Our Communities Program and the 
Priority Community Infrastructure Program, including the summary of respondents and the project 
scores at Attachment B. 

2 Authority to make decision 

I am authorised by the Secretary to make decisions in relation to Freedom of Information requests under 
section 23(1) of the FOI Act.  

3 Decision 

I have identified 1 document (the document) that is relevant to your request. The document was in the 
possession of the Department when your request was received. 

I have decided to grant partial access to the document 

A schedule setting out the document relevant to your request, with my decision in relation to the document, is 
at ATTACHMENT A. 
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4 Finding of facts and reasons for decision 

My findings of fact and reasons for deciding that exemptions apply to parts of the document relevant to your 
request are set out below.  

4.1 Section 47B - Documents affecting Commonwealth-State relations 

Section 47B(b) of the FOI Act provides that a document is conditionally exempt if disclosure would, or 
could reasonably be expected to, cause damage to relations between the Commonwealth and a State.  

Paragraph 6.31 of the FOI Guidelines states that a document does not have to have been supplied or written 
by the Commonwealth, a State agency or a State authority to fall within this exemption. The content of the 
document (and potentially the reason or circumstances why the document was created) is the deciding factor, 
rather than the originator’s identity. It is also not a relevant consideration that all the parties referred to in the 
document are aware of the document or of the reference to the particular agency. 

Paragraphs 6.33-6.35 of the FOI Guidelines also state: 

6.33 Disclosure of the document may cause damage by, for example: 

• interrupting or creating difficulty in negotiations or discussions that are underway,
including in the development of joint or parallel policy

• adversely affecting the administration of a continuing Commonwealth-State project

• substantially impairing (but not merely modifying) Commonwealth-State programs

• adversely affecting the continued level of trust or co-operation in existing inter-office
relationships

• impairing or prejudicing the flow of information to and from the Commonwealth

6.34 Decision makers may also need to consider future working relationships where disclosure may, for 
example: 

• impair or prejudice the future flow of information

• adversely affect Commonwealth-State police operations or investigations

• adversely affect the development of future Commonwealth-State projects

6.35 The potential damage need not be quantified, www.oaic.gov.au/freedom-of-information/foi-
guidelines/part-6-conditional-exemptions - ftn28 but the effect on relations arising from the 
disclosure must be adverse. 

Having regard to the above, I am satisfied that disclosure of parts of the document may adversely affect the 
administration of a continuing Commonwealth-State project, impair the future flow of information to or from 
the Commonwealth and substantially impair Commonwealth-State programs.  

In relation to the test would or could reasonably be expected, paragraph 5.16-5.18 of the FOI Guidelines state: 

5.16 The test requires the decision maker to assess the likelihood of the predicted or forecast event, 
effect or damage occurring after disclosure of a document. 

5.17 The use of the word ‘could’ in this qualification is less stringent than ‘would’, and requires 
analysis of the reasonable expectation rather than certainty of an event, effect or damage 
occurring. It may be a reasonable expectation that an effect has occurred, is presently 
occurring, or could occur in the future.  

FOI 25-114 - Document 39

R
el

ea
se

d 
un

de
r t

he
 F

O
I A

ct
 1

98
2 

by
 th

e 
D

ep
ar

tm
en

t o
f I

nf
ra

st
ru

ct
ur

e,
 

Tr
an

sp
or

t, 
R

eg
io

na
l D

ev
el

op
m

en
t, 

C
om

m
un

ic
at

io
ns

 a
nd

 th
e 

Ar
ts

http://www.oaic.gov.au/freedom-of-information/foi-guidelines/part-6-conditional-exemptions%20-%20ftn28
http://www.oaic.gov.au/freedom-of-information/foi-guidelines/part-6-conditional-exemptions%20-%20ftn28


3 

 

 

 

5.18  The mere risk, possibility or chance of prejudice does not qualify as a reasonable expectation. 
There must, based on reasonable grounds, be at least a real, significant or material possibility 
of prejudice.  

I am satisfied that damage that would or could reasonably be expected to occur, based on reasonable grounds, 
is real, significant or a material possibility. 

For the reasons outlined above, I decided that parts of the document marked ‘s47B’ are conditionally exempt 
from disclosure under section 47B of the FOI Act. 

Where information is found to be conditionally exempt, I must give access to that information unless access at 
this time would, on balance, be contrary to the public interest. I have addressed the public interest 
considerations below. 

4.2 Section 47E - Documents affecting certain operations of agencies 

Section 47E of the FOI Act provides that a document is conditionally exempt if its disclosure would, or could 
reasonably be expected to, have a substantial adverse effect on the proper and efficient conduct of the 
operations of an agency. 

Paragraph 6.120 of the FOI Guidelines states: 

An agency’s operations may not be substantially adversely affected if the disclosure would, or could 
reasonably be expected to lead to a change in the agency’s processes that would enable those processes 
to be more efficient. For example, in Re Scholes and Australian Federal Police [1996] AATA 347, the AAT 
found that the disclosure of particular documents could enhance the efficiency of the Australian Federal 
Police as it could lead to an improvement of its investigation process. 

Paragraph 6.123 of the FOI Guidelines states that the predicted effect must bear on the Department’s ‘proper 
and efficient’ operations, that is, the Department is undertaking its expected activities in an expected manner. 
Where disclosure of the documents reveals unlawful activities or inefficiencies, this element of the conditional 
exemption will not be met and the conditional exemption will not apply. 

I am satisfied that parts of the document marked ‘s47E(d)’ contain information which, if disclosed, would or 
could reasonably be expected to, have a substantial and an unreasonable effect on the Department’s proper 
and efficient operations. These are operational activities that are being undertaken in an expected and lawful 
manner, and would not reveal inefficiencies in the way in which the Department conducts those operational 
activities. These activities include the effective administration of an active grant program. 

For the reasons outlined above, I decided that parts of the document marked ‘s47E’ are conditionally exempt 
from disclosure under section 47E of the FOI Act. 

Where information is found to be conditionally exempt, I must give access to that information unless access at 
this time would, on balance, be contrary to the public interest. I have addressed the public interest 
considerations below. 

4.3 Section 47G – Business information 

Section 47G of the FOI Act provides that a document is conditionally exempt if its disclosure would disclose 
information concerning a person in respect of his or her business or professional affairs or concerning the 
business, commercial or financial affairs of an organisation or undertaking, in a case in which the disclosure of 
the information would, or could reasonably be expected to, unreasonably affect that person adversely in 
respect of his or her lawful business or professional affairs or that organisation or undertaking in respect of its 
lawful business, commercial or financial affairs. 
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Business information 

Paragraph 6.184 of the FOI Guidelines states that the conditionally exempt information must have some 
relevance to a person in respect of his or her business or professional affairs or to the business, commercial or 
financial affairs of an organisation or undertaking. 

Paragraph 6.192 of the FOI Guidelines further states that the term ‘business affairs’ has been interpreted to 
mean ‘the totality of the money-making affairs of an organisation or undertaking as distinct from its private or 
internal affairs’. 

Parts of the document marked ‘s47G’ contain business affairs information that is relevant to the business, 
commercial or financial affairs of an organisation or undertaking. This information is relevant to the financial 
viability of an organisation or undertaking, and does not relate to its private or internal affairs. 

As such, I am satisfied that this information is business information. 

Unreasonable adverse effect of disclosure 

Paragraph 6.187 of the FOI Guidelines states that the presence of ‘unreasonably’ in section 47G(1) implies a 
need to balance public and private interests. The public interest, or some aspect of it, will be one of the factors 
in determining whether the adverse effect of disclosure on an organisation or undertaking in respect of its 
business affairs is unreasonable. I must therefore balance the public and private interest factors to decide 
whether disclosure is unreasonable for the purposes of section 47G(1)(a); but this does not amount to the 
public interest test of section 11A(5) which follows later in the decision process.  

Paragraph 6.188 of the FOI Guidelines goes on to state that the test of reasonableness applies not to the claim 
of harm but to the objective assessment of the expected adverse effect. I must balance the public interest 
against a private interest of the affected third parties, preserving the profitability of an organisation or 
undertaking. 

I am satisfied that the disclosure of the business affairs information would result in an adverse effect on the 
business, commercial or financial affairs of an organisation or undertaking. I have also had regard to the public 
and private interest factors, and I am satisfied that the preservation of the ongoing viability of the affected 
third-party organisation or undertaking outweighs the public interest in the disclosure of this information. 

For the reasons outlined above, I decided that parts of the document marked ‘s47G’ are conditionally exempt 
from disclosure under section 47G of the FOI Act. 

Where information is found to be conditionally exempt, I must give access to that information unless access at 
this time would, on balance, be contrary to the public interest. I have addressed the public interest 
considerations below. 

4.4 Public interest considerations 

Pursuant to section 11A(5) of the FOI Act, I must give access to conditionally exempt information unless access 
to that information at that time would, on balance, be contrary to the public interest. I have therefore 
considered whether disclosure of the conditionally exempt information would be contrary to the public interest. 

I note that paragraph 6.5 of the FOI Guidelines states that the public interest test is considered to be:  

• something that is of serious concern or benefit to the public, not merely of individual interest 

• not something of interest to the public, but in the interest of the public 

• not a static concept, where it lies in a particular matter will often depend on a balancing of interests 
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• necessarily broad and non-specific and 

• relates to matters of common concern or relevance to all members of the public, or a substantial 
section of the public. 

Factors favouring disclosure 

Section 11B of the FOI Act provides that factors favouring access to conditionally exempt information in the 
public interest include whether access to that information would do any of the following: 

• promote the objects of the FOI Act (including all matters set out in sections 3 and 3A) 

• inform debate on a matter of public importance  

• promote effective oversight of public expenditure 

• allow a person to access his or her own personal information. 

Having regard to the above, I consider that disclosure of the conditionally exempt information at this time:  

• would provide access to documents held by an agency of the Commonwealth which would promote 
the objects of the FOI Act by providing the Australian community with access to information held by 
the Australian Government. 

• would not inform debate on a matter of public importance  

• would promote effective oversight of public expenditure 

• would not allow you access to your own personal information. 

Factors weighing against disclosure 

I consider that the following factors weigh against disclosure of the conditionally exempt information at this 
time, on the basis that disclosure: 

• would adversely affect the administration of continuing Commonwealth-State projects 

• would damage the continued level of trust or co-operation in existing inter-government working 
relationships  

• would prejudice the attainment of outcomes of the relevant Programs for the communities to which 
they relate 

• could reasonably be expected to have a substantial and an unreasonable effect on the proper and 
efficient administration of the programs managed by the Department 

o I consider that it would weigh heavily against the public interest for programs such as these, 
established for the improvement of communities, to be adversely impacted by the disclosure of 
information which would result in a chilling effect within these programs. 

• could reasonably be expected to prejudice the ongoing viability of the affected third-party 
organisations or undertakings  

In making my decision, I have not taken into account any of the irrelevant factors set out in section 11B(4) of 
the FOI Act, which are: 

(a) access to the conditionally exempt information could result in embarrassment to the 
Commonwealth Government, or cause a loss of confidence in the Commonwealth Government 

(b) access to the conditionally exempt information could result in any person misinterpreting or 
misunderstanding that information 
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(c) the author of the document was (or is) of high seniority in the agency to which the request for 
access to the document was made 

(d) access to the conditionally exempt information could result in confusion or unnecessary debate. 

Conclusion – disclosure is not in the public interest 

For the reasons set out above, after weighing all public interest factors for and against disclosure, I decided 
that, on balance, disclosure of the conditionally exempt information would be contrary to the public interest. I 
am satisfied that the benefit to the public resulting from disclosure of the conditionally exempt information is 
outweighed by the benefit to the public of withholding that information.   

4.5 Section 22 – deletion of irrelevant and/or exempt material 

Section 22 of the FOI Act applies to documents containing irrelevant and/or exempt material and allows an 
agency to delete such material from a document. 

The document contains personal identifiers of public servants. When your request was acknowledged, we 
notified you that personal information of public servants below the SES level and all email addresses, signatures 
and direct telephone numbers would be considered irrelevant to the scope of your request unless you told us 
that you were expressly seeking access to that information. On the basis that you did not notify us otherwise, 
I decided this information is irrelevant to your request and it has been deleted under section 22 of the FOI Act 
as outlined above. 

In addition, as I decided that some information you have requested is exempt from disclosure, I have prepared 
an edited copy of the document being released by deleting the exempt information under section 22(1)(a)(i) of 
the FOI Act. 

5 Material taken into consideration 

In making my decision, I had regard to the following: 

• the terms of your request 

• the content of the document captured by your request 

• the provisions of the FOI Act 

• the guidelines issued by the Australian Information Commissioner under section 93A of the FOI Act 
(the FOI Guidelines) 

• advice from departmental officers with responsibility for the subject matter contained in the 
document captured by your request 

6 Legislative provisions 

The FOI Act, including the provisions referred to in my decision, are available on the Federal Register of 
Legislation website: www.legislation.gov.au/Series/C2004A02562.   

7 Your review rights 

Your review rights in relation to this decision are set out at ATTACHMENT B.  
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8 Publication of material released under the FOI Act 

Where I have decided to release documents to you, we may also publish the released material on our Disclosure 
Log. We will not publish personal or business affairs information where it would be unreasonable to do so. 

For your reference our Disclosure Log can be found here: www.infrastructure.gov.au/about-us/freedom-
information/freedom-information-disclosure-log.  

Further information 

If you require further information regarding this decision, please contact the Department’s FOI Section 
at FOI@infrastructure.gov.au.   

Yours sincerely 

 

 

 
A/g Assistant Secretary 
Major Projects and Governance Branch 
Regional Development and Local Government Division 
 
Date:  15 March 2024 
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ATTACHMENT A. 

SCHEDULE OF DOCUMENTS - FOI 24-266 

Date of 
document 

Description of document Num of 
Pages 

Decision on access Provision 
of FOI Act 

09/02/2023 Ministerial Submission: MS22-002030 3 Partial access granted s22 
s47E(d) 

MS22-002030 – Attachment A 7 Access refused in full s47G 

MS22-002030 – Attachment B Partial access granted s47E(d) 
s47G 
s47B 

MS22-002030 – Attachment C 7 Access granted in full 

10 
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ATTACHMENT B.  

YOUR REVIEW RIGHTS 

If you are dissatisfied with my decision, you may apply for a review of it. 

Internal review 

You can request an internal review within 30 days of receiving this decision. An internal review will be conducted 
by a different departmental officer from the original decision-maker.  

No particular form is required to apply for review although it will assist the Department if you are able to set 
out the grounds on which you believe that the original decision should be changed.  

Applications for internal review can be sent to FOI@infrastructure.gov.au    

If you choose to seek an internal review, you will also have a right to apply for Information Commissioner review 
(IC review) of the internal review decision once it has been provided to you if you remain dissatisfied with the 
decision. 

Information Commissioner review or complaint 

You have the right to seek a review by the Information Commissioner of this decision.  

An application for IC review must be made in writing to the Office of the Australian Information Commissioner 
(OAIC) within 60 days of the decision.  

If you are not satisfied with the way we have handled your FOI request, you can lodge a complaint with the 
OAIC.  However, the OAIC suggests that complaints are made to the agency in the first instance. 

More information about the Information Commissioner reviews and complaints is available on the OAIC website 
here: www.oaic.gov.au/freedom-of-information/foi-review-process. 
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GPO Box 594, Canberra ACT 2601, Australia 
1800 075 001  infrastructure.gov.au | arts.gov.au 

 

Our reference: FOI 24-202 

 
 

Dear  

Decision on your Freedom of Information Request 

I refer to your request of 11 December 2023, to the Department of Infrastructure, Transport, Regional 
Development, Communications and the Arts (the Department), seeking access to documents under the 
Freedom of Information Act 1982 (FOI Act). 

1 Your request 

You requested access to: 

A copy of the department’s Question Time briefs that were provided to Office of the Minister for 
Communications in the period 9 October 2023 to 7 December 2023.  For clarity, if briefs were updated 
during this period, please provide only the latest copy of the brief and not the earlier versions. 

2 Authority to make decision 

I am authorised by the Secretary to make decisions in relation to Freedom of Information requests under 
section 23(1) of the FOI Act. 

3 Decision 

I have identified 32 documents that are relevant to your request. These documents were in the possession of 
the Department when your request was received. 

I have decided to grant partial access to these 32 documents. 

A schedule setting out the documents relevant to your request, with my decision in relation to those 
documents, is at ATTACHMENT A. 

4 Finding of facts and reasons for decision  

My findings of fact and reasons for deciding that exemptions apply to the documents relevant to your request 
are set out below. 
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4.1 Section 22 – deletion of irrelevant and/or exempt material 

Section 22 of the FOI Act applies to documents containing irrelevant and/or exempt material and allows an 
agency to delete such material from a document. 

The documents contain material which was not provided by the Department to the Office of the Minister for 
Communications. Where the documents contain material not provided by the Department, I have decided that 
this material can reasonably be regarded as irrelevant to your request. 

The documents also contain personal identifiers of public servants. When your request was acknowledged, we 
notified you that personal information of public servants below the SES level and all email addresses, signatures 
and direct telephone numbers would be considered irrelevant to the scope of your request unless you told us 
that you were expressly seeking access to that information. On the basis that you did not notify us otherwise, 
I decided this information is irrelevant to your request. 

As I decided that some information contained in the documents released to you is irrelevant to your request, I 
have prepared an edited copy of the documents by deleting the irrelevant information under section 22(1)(a)(ii) 
of the FOI Act. 

In addition, as I decided that some information you have requested is exempt from disclosure, I have prepared 
an edited copy of the documents by deleting the exempt information under section 22(1)(a)(i) of the FOI Act. 

4.2 Section 47C – Deliberative processes 

Section 47C of the FOI Act provides that a document is conditionally exempt if its disclosure would disclose 
matter (deliberative matter) in the nature of, or relating to, opinion, advice or recommendation obtained, 
prepared or recorded, or consultation or deliberation that has taken place, in the course of, or for the purposes 
of, the deliberative processes involved in the functions of an agency; or a Minister; or the Government of the 
Commonwealth. 

Deliberative process 

Paragraph 6.58 of the FOI Guidelines states that deliberative process involves the exercise of judgement in 
developing and making a selection from different options: 

The action of deliberating, in common understanding, involves the weighing up or evaluation of the 
competing arguments or considerations that may have a bearing upon one’s course of action. In short, 
the deliberative processes involved in the functions of an agency are its thinking processes – the 
processes of reflection, for example, upon the wisdom and expediency of a proposal, a particular decision 
or a course of action. 

Paragraph 6.59 of the FOI Guidelines states that the ‘deliberative process’ generally refers to the process of 
weighing up or evaluating competing arguments or considerations or to thinking processes – the process of 
reflection, for example, upon the wisdom and expediency of a proposal, a particular decision or a course of 
action. 

Deliberative matter 

Paragraph 6.63 of the FOI Guidelines states that ‘deliberative matter’ is a shorthand term for ‘opinion, advice 
and recommendation’ and ‘consultation and deliberation’ that is recorded or reflected in a document. There is 
no reason generally to limit the ordinary meanings given to the words ‘opinion, advice or recommendation, 
consultation or deliberation’. 
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I am satisfied that the parts of the documents marked ‘s47C’ contain material that meets the criteria of 
deliberative matter, and that this material forms part of a deliberative process. This material can be 
characterised as advice provided to the Minister with respect to the pertinent facts and issues necessary to 
inform the Minister’s decision making around public and parliamentary engagement. 

Purely factual material 

Paragraph 6.73 and 6.74 of the FOI Guidelines states that: 

6.73 ‘Purely factual material’ does not extend to factual material that is an integral part of the 
deliberative content and purpose of a document, or is embedded in or intertwined with the 
deliberative content such that it is impractical to excise it. 

6.74 Where a decision maker finds it difficult to separate the purely factual material from the 

deliberative matter, both the elements may be exempt. If the two elements can be separated, 
the decision maker should consider giving the applicant a copy with deletions under s 22 to 
provide access to the purely factual material. 

I am satisfied that factual information contained within the document is an integral part of the deliberative 
content or is embedded in or intertwined with the deliberative content such that it is impractical to excise. 

For the reasons outlined above, I decided that the parts of the documents marked ‘s47C’ are conditionally 
exempt from disclosure under section 47C of the FOI Act. 

Where information is found to be conditionally exempt, I must give access to that information unless access at 
this time would, on balance, be contrary to the public interest. I have addressed the public interest 
considerations below. 

4.3 Public interest considerations 

Pursuant to section 11A(5) of the FOI Act, I must give access to conditionally exempt information unless access 
to that information at that time would, on balance, be contrary to the public interest. I have therefore 
considered whether disclosure of the conditionally exempt information would be contrary to the public interest. 

I note that paragraph 6.5 of the FOI Guidelines states that the public interest test is considered to be: 

• something that is of serious concern or benefit to the public, not merely of individual interest 

• not something of interest to the public, but in the interest of the public 

• not a static concept, where it lies in a particular matter will often depend on a balancing of interests 

• necessarily broad and non-specific and 

• relates to matters of common concern or relevance to all members of the public, or a substantial 
section of the public. 

Factors favouring disclosure 

Section 11B of the FOI Act provides that factors favouring access to conditionally exempt information in the 
public interest include whether access to that information would do any of the following: 

• promote the objects of the FOI Act (including all matters set out in sections 3 and 3A) 

• inform debate on a matter of public importance 

• promote effective oversight of public expenditure 
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• allow a person to access his or her own personal information. 

Having regard to the above, I consider that disclosure of the conditionally exempt information at this time: 

• would provide access to documents held by an agency of the Commonwealth which would promote 
the objects of the FOI Act by providing the Australian community with access to information held by 
the Australian Government. 

• would not inform debate on a matter of public importance  

• would, to a limited degree, promote effective oversight of public expenditure 

• would, to a very limited degree, allow you access to your personal information. 

Factors weighing against disclosure 

I consider that the following factors weigh against disclosure of the conditionally exempt information at this 
time, on the basis that disclosure: 

• could reasonably be expected to prejudice the early developmental stages of forming opinion, advice 
and recommendations during deliberative processes by creating an environment in which there is a 
chilling effect on the open consideration of all options that have potential to be put forward 

• would prejudice and impair the Department’s relationship with its Minister, which by its very nature 
relies on the maintenance of confidentiality in the relationship to assure frankness, candour and 
completeness in the advice and commentary contained in Ministerial briefings. There is a special 
nature to this relationship and the role of the question time briefs and any prejudice or impairment 
to this process would weigh heavily against disclosure. 

In making my decision, I have not taken into account any of the irrelevant factors set out in section 11B(4) of 
the FOI Act, which are: 

(a) access to the conditionally exempt information could result in embarrassment to the 
Commonwealth Government, or cause a loss of confidence in the Commonwealth Government 

(b) access to the conditionally exempt information could result in any person misinterpreting or 
misunderstanding that information 

(c) the author of the document was (or is) of high seniority in the agency to which the request for 
access to the document was made 

(d) access to the conditionally exempt information could result in confusion or unnecessary debate. 

Conclusion – disclosure is not in the public interest 

For the reasons set out above, after weighing all public interest factors for and against disclosure, I decided 
that, on balance, disclosure of the conditionally exempt information would be contrary to the public interest. I 
am satisfied that the benefit to the public resulting from disclosure of the conditionally exempt information is 
outweighed by the benefit to the public of withholding that information. 

5 Material taken into consideration 

In making my decision, I had regard to the following: 

• the terms of your request 

• the content of the documents captured by your request 
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• the provisions of the FOI Act 

• the guidelines issued by the Australian Information Commissioner under section 93A of the FOI Act 
(the FOI Guidelines) 

• advice from departmental officers with responsibility for the subject matter contained in the 
documents captured by your request 

• submissions from third parties consulted about documents which contain information concerning 
them. 

6 Legislative provisions 

The FOI Act, including the provisions referred to in my decision, are available on the Federal Register of 
Legislation website: www.legislation.gov.au/Series/C2004A02562. 

7 Your review rights 

Your review rights in relation to this decision are set out at ATTACHMENT B.  

8 Publication of material released under the FOI Act 

Where I have decided to release documents to you, we may also publish the released material on our Disclosure 
Log. We will not publish personal or business affairs information where it would be unreasonable to do so. 

For your reference our Disclosure Log can be found here: www.infrastructure.gov.au/about-us/freedom-
information/freedom-information-disclosure-log. 

Further information 

If you require further information regarding this decision, please contact the Department’s FOI Section 
at FOI@infrastructure.gov.au. 

Yours sincerely 

Samuel Grunhard 
First Assistant Secretary 
Communications Services and Consumer Division 
 
Date:     06   March 2024 
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ATTACHMENT A. 

SCHEDULE OF DOCUMENTS FOI 24-202 

Doc 
No. 

Date of 
document 

Description of document Num of 
Pages 

Decision on access Provision 
of FOI Act 

1.  16/10/2023 QB23-000897 
CLASSIFICATION - Classification of Publications: Gender Queer 

7 Partial access granted  s22 
47C 

2.  19/10/2023 QB23-000079 
NBN - Board and Executive Bonuses 

6 Partial access granted  s22 
47C 

3.  19/10/2023 QB23-000134 
Improving Mobile Coverage Round – Target Locations 

11 Partial access granted  s22 
47C 

4.  6/11/2023 QB23-000119 
BROADCAST – Advertising to Children 

10 Partial access granted  s22 
47C 

5.  6/11/2023 QB23-000120 
SBS - Relocation 

15 Partial access granted  s22 
47C 

6.  6/11/2023 QB23-000815 
CLASSIFICATION - Classification Reform 

7 Partial access granted  s22 
47C 

7.  6/11/2023 QB23-000900 
Government Response to Hamas Material on Online Platforms 

10 Partial access granted  s22 
47C 

8.  6/11/2023 QB23-000903 
DIGITAL PLATFORMS - Misinformation on the Voice and Political Advertising 

10 Partial access granted  s22 
47C 

9.  6/11/2023 QB23-000100 
BROADCAST - Anti-siphoning 

8 Partial access granted  s22 
47C 

10.  6/11/2023 QB23-000126 
BROADCAST – Regional and Remote Issues 

17 Partial access granted  s22 
47C 

11.  7/11/2023 QB23-000863 
PLATFORMS and NEWS - Generative AI 

10 Partial access granted  s22 
47C 

12.  13/11/2023 QB23-000868 
BROADCAST - Media Standards 

7 Partial access granted  s22 
47C 

13.  13/11/2023 QB23-000909 
Communications FOIs 

7 Partial access granted  s22 
47C 
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Doc 
No. 

Date of 
document 

Description of document Num of 
Pages 

Decision on access Provision 
of FOI Act 

14.  14/11/2023 QB23-000086 
TELCO - TPG/Telstra Deal and TPG/Vocus 

5 Partial access granted  s22 
47C 

15.  27/11/2023 QB23-000082 
NBN - Free NBN services to 30,000 families 

5 Partial access granted  s22 
47C 

16.  27/11/2023 QB23-000088 
REGIONAL COMMS - Overarching 

8 Partial access granted  s22 
47C 

17.  27/11/2023 QB23-000097 
ABC & SBS - Overarching 

8 Partial access granted  s22 
47C 

18.  27/11/2023 QB23-000094 
USO reform 

5 Partial access granted  s22 
47C 

19.  28/11/2023 QB23-000830 
Consumer Telco Issues - (Retail Focus) 

19 Partial access granted  s22 
47C 

20.  28/11/2023 QB23-000103 
DIGITAL PLATFORMS - ACMA Misinformation Powers 

33 Partial access granted  s22 
47C 

21.  28/11/2023 QB23-000911 
ABC Journalists - Open Letter Israel-Hamas Conflict 

11 Partial access granted  s22 
47C 

22.  29/11/2023 QB23-000829 
GAMBLING - Overarching 

17 Partial access granted  s22 
47C 

23.  30/11/2023 QB23-000089 
TELCO - Scams - Unsolicited Communications 

7 Partial access granted  s22 
47C 

24.  30/11/2023 QB23-000907 
OPTUS Outage 

13 Partial access granted  s22 
47C 

25.  4/12/2023 QB23-000081 
NBN - SAU Variation - ACCC 

12 Partial access granted  s22 
47C 

26.  4/12/2023 QB23-000132 
NBN – Overarching 

5 Partial access granted  s22 
47C 

27.  4/12/2023 QB23-000861 
SUSTAINABLE TECHNOLOGY - Low Earth Orbit Satellites 

5 Partial access granted  s22 
47C 

28.  4/12/2023 QB23-000106 
ONLINE SAFETY - Age Verification 

6 Partial access granted  s22 
47C 
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Doc 
No. 

Date of 
document 

Description of document Num of 
Pages 

Decision on access Provision 
of FOI Act 

29.  4/12/2023 QB23-000128 
BROADCAST – Overarching Media Reforms 

27 Partial access granted  s22 
47C 

30.  5/12/2023 QB23-000913 
Communications Legislation Amendment (Prominence and Anti-Siphoning) 
Bill 2023 

21 Partial access granted  s22 
47C 

31.  7/12/2023 QB23-000118 
ONLINE SAFETY – Overarching 

31 Partial access granted  s22 
47C 

32.  7/12/2023 QB23-000096 
Australia Post - Overarching 

20 Partial access granted  s22 
47C 
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ATTACHMENT B.  

YOUR REVIEW RIGHTS 

If you are dissatisfied with my decision, you may apply for a review of it. 

Internal review 

You can request an internal review within 30 days of receiving this decision. An internal review will be conducted 
by a different departmental officer from the original decision-maker.  

No particular form is required to apply for review although it will assist the Department if you are able to set 
out the grounds on which you believe that the original decision should be changed.  

Applications for internal review can be sent to FOI@infrastructure.gov.au    

If you choose to seek an internal review, you will also have a right to apply for Information Commissioner review 
(IC review) of the internal review decision once it has been provided to you if you remain dissatisfied with the 
decision. 

Information Commissioner review or complaint 

You have the right to seek a review by the Information Commissioner of this decision.  

An application for IC review must be made in writing to the Office of the Australian Information Commissioner 
(OAIC) within 60 days of the decision.  

If you are not satisfied with the way we have handled your FOI request, you can lodge a complaint with the 
OAIC.  However, the OAIC suggests that complaints are made to the agency in the first instance. 

More information about the Information Commissioner reviews and complaints is available on the OAIC website 
here: www.oaic.gov.au/freedom-of-information/foi-review-process. 
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GPO Box 594, Canberra ACT 2601, Australia 
1800 075 001  infrastructure.gov.au | arts.gov.au 

 

Our reference: FOI 24-199 

 
 

Dear  

Decision on your Freedom of Information Request 

I refer to your request of 6 December 2023 to the Department of Infrastructure, Transport, Regional 
Development, Communications and the Arts (the Department), seeking access to documents under the 
Freedom of Information Act 1982 (FOI Act). 

1 Your request 

You requested access to: 

Copies of any communications held by the Department, including letters, emails, text messages or other 
digital messaging service, between the members (the reviewers) of the Independent Strategic Review 
of the Infrastructure Investment Program and either the Department of Infrastructure, Transport, 
Regional Development, Communications and the Arts and/or the Minister for Infrastructure, Transport, 
Regional Development and Local Government in relation to the Independent Strategic Review of the 
Infrastructure Investment Program. 

The specified time period for search of documents under this request is between 1 August 2023 and 16 
November 2023. 

2 Authority to make decision 

I am authorised by the Secretary to make decisions in relation to Freedom of Information requests under 
section 23(1) of the FOI Act.  

3 Decision 

I have identified 35 documents that are relevant to your request. These documents were in the possession of 
the Department when your request was received. 
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I have decided to: 

• grant access in full to relevant information in 1 document 

• grant partial access to 22 documents 

• refuse access to 12 documents 

A schedule setting out the documents relevant to your request, with my decision in relation to those 
documents, is at ATTACHMENT A. 

4 Finding of facts and reasons for decision  

My findings of fact and reasons for deciding that exemptions apply to the documents, or parts thereof relevant 
to your request are set out below.  

4.1 Section 47 - Documents disclosing commercially valuable information 

Section 47(1)(b) of the FOI Act provides that a document is an exempt document if its disclosure would disclose 
information having a commercial value that would be, or could reasonably be expected to be, destroyed or 
diminished if the information were disclosed. 

Paragraphs 5.204 and 5.205 of the FOI Guidelines state: 

5.204  To be exempt under s 47(1)(b) a document must satisfy two criteria: 

• the document must contain information that has a commercial value either to an agency or 
to another person or body, and 

• the commercial value of the information would be, or could reasonably be expected to be, 
destroyed or diminished if it were disclosed 

5.205  It is a question of fact whether information has commercial value, and whether disclosure 
would destroy or diminish that value. The commercial value may relate, for example, to the 
profitability or viability of a continuing business operation or commercial activity in which an 
agency or person is involved. The information need not necessarily have ‘exchange value’, in 
the sense that it can be sold as a trade secret or intellectual property. The following factors may 
assist in deciding in a particular case whether information has commercial value: 

• whether the information is known only to the agency or person for whom it has value or, if 
it is known to others, to what extent that detracts from its intrinsic commercial value 

• whether the information confers a competitive advantage on the agency or person to whom 
it relates — for example, if it lowers the cost of production or allows access to markets not 
available to competitors 

• whether a genuine “arm’s-length” buyer would be prepared to pay to obtain that 
information 

• whether the information is still current or out of date (out of date information may no longer 
have any value), and 

• whether disclosing the information would reduce the value of a business operation or 
commercial activity — reflected, perhaps, in a lower share price 
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I am satisfied that the relevant information contained in the documents: 

• is only known to the Department and the affected third party for whom it has value 

• is not known to others, and disclosure of the information would detract from its intrinsic commercial 
value 

• confers a competitive advantage on the affected third party, and provides the affected third party 
with access to markets not available to its competitors 

• is something that a genuine “arm’s length’ buyer would be prepared to pay to obtain 

• is still current, and retains its intrinsic value to the affected third party 

• would reduce in value to the business operations or commercial activities of the affected third party 
if disclosed. 

For the reasons outlined above, I decided that documents marked ‘s47’ in the schedule are exempt from 
disclosure under section 47(1)(b) of the FOI Act. 

4.2 Section 47B - Documents affecting Commonwealth-State relations 

Section 47B of the FOI Act provides that a document is conditionally exempt if disclosure:  

(a) would, or could reasonably be expected to, cause damage to relations between the Commonwealth 
and a State; or 

(b) would divulge information or matter communicated in confidence by or on behalf of the 
Government of a State or an authority of a State, to the Government of the Commonwealth, to an 
authority of the Commonwealth or to a person receiving the communication on behalf of the 
Commonwealth or of an authority of the Commonwealth. 

Paragraph 6.31 of the FOI Guidelines states that a document does not have to have been supplied or written 
by the Commonwealth, a State agency or a State authority to fall within this exemption. The content of the 
document (and potentially the reason or circumstances why the document was created) is the deciding factor, 
rather than the originator’s identity. It is also not a relevant consideration that all the parties referred to in the 
document are aware of the document or of the reference to the particular agency. 

Paragraphs 6.33-6.35 of the FOI Guidelines also state: 

6.33 Disclosure of the document may cause damage by, for example: 

• interrupting or creating difficulty in negotiations or discussions that are underway, 
including in the development of joint or parallel policy 

• adversely affecting the administration of a continuing Commonwealth-State project 

• substantially impairing (but not merely modifying) Commonwealth-State programs 

• adversely affecting the continued level of trust or co-operation in existing inter-office 
relationships 

• impairing or prejudicing the flow of information to and from the Commonwealth 

6.34 Decision makers may also need to consider future working relationships where disclosure may, for 
example: 

• impair or prejudice the future flow of information 

• adversely affect Commonwealth-State police operations or investigations 
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• adversely affect the development of future Commonwealth-State projects 

6.35 The potential damage need not be quantified, www.oaic.gov.au/freedom-of-information/foi-
guidelines/part-6-conditional-exemptions - ftn28 but the effect on relations arising from the 
disclosure must be adverse. 

Having regard to the above, I am satisfied that disclosure of parts of the documents would, or could reasonably 
be expected to: 

• interrupt or create difficulty in negotiations or discussions that are underway 

• adversely affect the administration of Commonwealth-State projects 

• substantially impair Commonwealth-State programs 

• adversely affect the continued level of trust or co-operation in existing inter-office relationships 

• impair or prejudice the flow of information to and from the Commonwealth 

• adversely affect the development of future Commonwealth-State projects 

In relation to the test would or could reasonably be expected, paragraph 5.16-5.18 of the FOI Guidelines state: 

5.16  The test requires the decision maker to assess the likelihood of the predicted or forecast event, 
effect or damage occurring after disclosure of a document. 

5.17  The use of the word ‘could’ in this qualification is less stringent than ‘would’, and requires analysis 
of the reasonable expectation rather than certainty of an event, effect or damage occurring. It may 
be a reasonable expectation that an effect has occurred, is presently occurring, or could occur in 
the future.  

5.18  The mere risk, possibility or chance of prejudice does not qualify as a reasonable expectation. There 
must, based on reasonable grounds, be at least a real, significant or material possibility of 
prejudice. 

I am satisfied that damage that would or could reasonably be expected to occur, based on reasonable grounds, 
is real, significant or a material possibility. 

Paragraph 6.41 of the FOI Guidelines states that when assessing whether the information was communicated 
in confidence, the test is whether the communication was considered to be confidential at the time of the 
communication.  

The circumstances of the communication may also need to be considered, such as: 

• whether the communication was ad hoc, routine or required 

• whether there were any existing, implied or assumed arrangements or understandings between the 
Commonwealth and State concerning the exchange or supply of information 

• how the information was subsequently handled, disclosed or otherwise published. 

I am satisfied that the documents, or parts thereof, marked ‘s47B(b)’ in the schedule contain information which 
was communicated in confidence, and that the communication was considered to be confidential at the time 
of the communication. 
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Consultation with a State or Territory 

In making my decision, I consulted with the relevant State government, and I took into account any concerns 
raised by the relevant State. 

For the reasons outlined above, I decided that the documents, or parts thereof, marked ‘s47B’ in the schedule 
are conditionally exempt from disclosure under section 47B of the FOI Act. 

Where information is found to be conditionally exempt, I must give access to that information unless access at 
this time would, on balance, be contrary to the public interest. I have addressed the public interest 
considerations below. 

4.3 Section 47C – Deliberative processes 

Section 47C of the FOI Act provides that a document is conditionally exempt if its disclosure would disclose 
matter (deliberative matter) in the nature of, or relating to, opinion, advice or recommendation obtained, 
prepared or recorded, or consultation or deliberation that has taken place, in the course of, or for the purposes 
of, the deliberative processes involved in the functions of an agency; or a Minister; or the Government of the 
Commonwealth. 

Deliberative process 

Paragraph 6.58 of the FOI Guidelines states that deliberative process involves the exercise of judgement in 
developing and making a selection from different options: 

The action of deliberating, in common understanding, involves the weighing up or evaluation of the 
competing arguments or considerations that may have a bearing upon one’s course of action. In short, 
the deliberative processes involved in the functions of an agency are its thinking processes – the 
processes of reflection, for example, upon the wisdom and expediency of a proposal, a particular decision 
or a course of action.  

Paragraph 6.59 of the FOI Guidelines states that the ‘deliberative process’ generally refers to the process of 
weighing up or evaluating competing arguments or considerations or to thinking processes – the process of 
reflection, for example, upon the wisdom and expediency of a proposal, a particular decision or a course of 
action. 

Deliberative matter 

Paragraph 6.63 of the FOI Guidelines states that ‘deliberative matter’ is a shorthand term for ‘opinion, advice 
and recommendation’ and ‘consultation and deliberation’ that is recorded or reflected in a document. There is 
no reason generally to limit the ordinary meanings given to the words ‘opinion, advice or recommendation, 
consultation or deliberation’. 

I am satisfied that the documents, or parts thereof, marked ‘s47C’ in the schedule contain material that meets 
the criteria of deliberative matter, and that this material forms part of a deliberative process. The documents, 
or parts thereof set out the weighing up and evaluation of competing arguments, and can be characterised as 
the thinking process of the Department or the process of reflection upon the wisdom and expediency of a 
particular proposal. 
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Purely factual material 

Paragraph 6.73 and 6.74 of the FOI Guidelines states that: 

6.73 ‘Purely factual material’ does not extend to factual material that is an integral part of the 
deliberative content and purpose of a document, or is embedded in or intertwined with the 
deliberative content such that it is impractical to excise it. 

6.74 Where a decision maker finds it difficult to separate the purely factual material from the 
deliberative matter, both the elements may be exempt. If the two elements can be separated, the 
decision maker should consider giving the applicant a copy with deletions under s 22 to provide 
access to the purely factual material.  

I am satisfied that factual information contained within the documents, or parts thereof, is either an integral 
part of the deliberative content or is embedded in or intertwined with the deliberative content such that it is 
impractical to excise. 

For the reasons outlined above, I decided that the documents, or parts thereof, marked ‘s47C’ in the schedule 
are conditionally exempt from disclosure under section 47C of the FOI Act. 

Where information is found to be conditionally exempt, I must give access to that information unless access at 
this time would, on balance, be contrary to the public interest. I have addressed the public interest 
considerations below. 

4.4 Section 47F – Documents affecting personal privacy 

Section 47F of the FOI Act provides that a document is conditionally exempt if its disclosure would involve the 
unreasonable disclosure of personal information about any person (including a deceased person). 

Personal Information 

Personal information has the same meaning as in the Privacy Act. Specifically, section 6 of the Privacy Act 
provides that personal information means information or an opinion about an identified individual, or an 
individual who is reasonably identifiable whether the information or opinion is true or not; and whether the 
information or opinion is recorded in a material form or not. 

Paragraph 6.131 of the FOI Guidelines states that for particular information to be personal information, an 
individual must be identified or reasonably identifiable. 

Paragraph 6.130 of the FOI Guidelines states that personal information can include a person’s name, address, 
telephone number, date of birth, medical records, bank account details, taxation information and signature.  

An individual is a natural person rather than a corporation, trust, body politic or incorporated association.  

I am satisfied that the parts of the documents marked ‘s47F’ includes personal information about a number of 
individuals. 
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Unreasonable Disclosure of Personal Information 

Section 47F(2) of the FOI Act provides that, in determining whether the disclosure would involve the 
unreasonable disclosure of personal information, I must have regard to the following matters: 

(a) the extent to which the information is well known 

(b) whether the person to whom the information relates is known to be (or to have been) associated 
with the matters dealt with in the document 

(c) the availability of the information from publicly accessible sources 

(d) any other matters that the agency or Minister considers relevant. 

Paragraph 6.138 of the FOI Guidelines states that: 

The personal privacy exemption is designed to prevent the unreasonable invasion of third parties’ 
privacy. The test of ‘unreasonableness’ implies a need to balance the public interest in disclosure of 
government-held information and the private interest in the privacy of individuals. The test does not, 
however, amount to the public interest test of s 11A(5), which follows later in the decision making 
process. It is possible that the decision maker may need to consider one or more factors twice, once to 
determine if a projected effect is unreasonable and again when assessing the public interest balance. 

I note that the AAT, in Re Chandra and Minister for Immigration and Ethnic Affairs [1984] AATA 437 at paragraph 
259, stated that: 

... whether a disclosure is ‘unreasonable’ requires … a consideration of all the circumstances, including 
the nature of the information that would be disclosed, the circumstances in which the information was 
obtained, the likelihood of the information being information that the person concerned would not wish 
to have disclosed without consent, and whether the information has any current relevance … it is also 
necessary in my view to take into consideration the public interest recognised by the Act in the disclosure 
of information … and to weigh that interest in the balance against the public interest in protecting the 
personal privacy of a third party ...  

Paragraphs 6.142 and 6.143 of the FOI Guidelines state: 

6.142 Key factors for determining whether disclosure is unreasonable include: 

• the author of the document is identifiable 

• the documents contain third party personal information 

• release of the documents would cause stress on the third party 

• no public purpose would be achieved through release 

6.143 As discussed in the leading s 47F IC review decision of ‘FG’ and National Archives of Australia 
[2015] AICmr 26, other factors considered to be relevant include: 

• the nature, age and current relevance of the information 

• any detriment that disclosure may cause to the person to whom the information relates 

• any opposition to disclosure expressed or likely to be held by that person 

• the circumstances of an agency’s collection and use of the information 

• the fact that the FOI Act does not control or restrict any subsequent use or dissemination 
of information released under the FOI Act 
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• any submission an FOI applicant chooses to make in support of their application as to their 
reasons for seeking access and their intended or likely use or dissemination of the 
information, and 

• whether disclosure of the information might advance the public interest in government 
transparency and integrity 

I am satisfied that the disclosure of personal information contained within the documents would, in the 
circumstances, constitute an unreasonable disclosure of personal information for the following reasons: 

• the conditionally exempt personal information is not well known  

• some individuals to whom the personal information relates are not known to be (or to have been) 
associated with the matters dealt with in the document 

• the conditionally exempt personal information is not available from publicly accessible sources 

• the individuals whose personal information is contained in the documents are identifiable 

• release of the conditionally exempt personal information would cause stress to the individuals 
concerned 

• no further public purpose would be achieved through the release of the personal information , noting 
that the personal information is included in the document as a result of their employment 
circumstance 

• the information is current and has not lost its sensitivity through the passage of time 

• the individuals would not expect the information to be placed in the public domain, and detriment 
may be caused to the individuals to whom the information relates, and 

• the FOI Act does not control or restrict any subsequent use or dissemination of information released 
under the FOI Act. 

For the reasons outlined above, I decided that the parts of the documents marked ‘s47F’ are conditionally 
exempt from disclosure under section 47F of the FOI Act. 

Where information is found to be conditionally exempt, I must give access to that information unless access at 
this time would, on balance, be contrary to the public interest. I have addressed the public interest 
considerations below. 

4.5 Public interest considerations 

Pursuant to section 11A(5) of the FOI Act, I must give access to conditionally exempt information unless access 
to that information at that time would, on balance, be contrary to the public interest. I have therefore 
considered whether disclosure of the conditionally exempt information would be contrary to the public interest. 

I note that paragraph 6.5 of the FOI Guidelines states that the public interest test is considered to be:  

• something that is of serious concern or benefit to the public, not merely of individual interest 

• not something of interest to the public, but in the interest of the public 

• not a static concept, where it lies in a particular matter will often depend on a balancing of interests 

• necessarily broad and non-specific and 

• relates to matters of common concern or relevance to all members of the public, or a substantial 
section of the public. 
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Factors favouring disclosure 

Section 11B of the FOI Act provides that factors favouring access to conditionally exempt information in the 
public interest include whether access to that information would do any of the following: 

• promote the objects of the FOI Act (including all matters set out in sections 3 and 3A) 

• inform debate on a matter of public importance  

• promote effective oversight of public expenditure 

• allow a person to access his or her own personal information. 

Having regard to the above, I consider that disclosure of the conditionally exempt information at this time:  

• would provide access to documents held by an agency of the Commonwealth which would promote 
the objects of the FOI Act by providing the Australian community with access to information held by 
the Australian Government 

• would not inform debate on a matter of public importance 

• would not promote effective oversight of public expenditure 

• would not allow you access to your own personal information 

Factors weighing against disclosure 

I consider that the following factors weigh against disclosure of the conditionally exempt information at this 
time, on the basis that disclosure: 

• would adversely affect the administration of Commonwealth-State projects 

• would damage the continued level of trust or co-operation in existing inter-government working 
relationships  

• would prejudice the attainment of outcomes of joint Commonwealth/State programs 

• would prejudice or impair the future flow of information from State and Territory governments to the 
Commonwealth 

• could reasonably be expected to prejudice the early developmental stages of forming opinion, advice 
and recommendations during deliberative processes by creating an environment in which there is a 
chilling effect on the open consideration of all options that have potential to be put forward 

• could reasonably be expected to prejudice the protection of a number of individuals’ right to personal 
privacy 

o The Department is committed to complying with its obligations under the Privacy Act 1988, which 
sets out standards and obligations that regulate how we must handle and manage personal 
information. I consider it is firmly in the public interest that we uphold the rights of individuals to 
their own privacy and meet our statutory obligations under the Privacy Act.  

o I note that the substance of the information that is relevant to your request has been released to 
you and disclosure of the conditionally exempt personal information would not provide you with 
any further insight into the workings of government beyond that substantive information. 

In making my decision, I have not taken into account any of the irrelevant factors set out in section 11B(4) of 
the FOI Act, which are: 

(a) access to the conditionally exempt information could result in embarrassment to the 
Commonwealth Government, or cause a loss of confidence in the Commonwealth Government 
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(b) access to the conditionally exempt information could result in any person misinterpreting or 
misunderstanding that information 

(c) the author of the document was (or is) of high seniority in the agency to which the request for access 
to the document was made 

(d) access to the conditionally exempt information could result in confusion or unnecessary debate. 

Conclusion – disclosure is not in the public interest 

For the reasons set out above, after weighing all public interest factors for and against disclosure, I decided 
that, on balance, disclosure of the conditionally exempt information would be contrary to the public interest. I 
am satisfied that the benefit to the public resulting from disclosure of the conditionally exempt information is 
outweighed by the benefit to the public of withholding that information.  

4.6 Section 22 – deletion of irrelevant and/or exempt material 

Section 22 of the FOI Act applies to documents containing irrelevant and/or exempt material and allows an 
agency to delete such material from a document. 

The documents contain personal identifiers of public servants. When your request was acknowledged, we 
notified you that personal information of public servants below the SES level and all email addresses, signatures 
and direct telephone numbers would be considered irrelevant to the scope of your request unless you told us 
that you were expressly seeking access to that information. On the basis that you did not notify us otherwise, 
I decided this information is irrelevant to your request and it has been deleted under section 22(1)(a)(ii) of the 
FOI Act. 

In addition, as I decided that some information you have requested is exempt from disclosure, I have prepared 
an edited copy of the documents being released by deleting the exempt information under section 22(1)(a)(i) 
of the FOI Act. 

5 Material taken into consideration 

In making my decision, I had regard to the following: 

• the terms of your request 

• the content of the documents captured by your request 

• the provisions of the FOI Act 

• the guidelines issued by the Australian Information Commissioner under section 93A of the FOI Act 
(the FOI Guidelines) 

• advice from departmental officers with responsibility for the subject matter contained in the 
documents captured by your request 

• submissions from third parties consulted about documents which contain information concerning 
them 

6 Legislative provisions 

The FOI Act, including the provisions referred to in my decision, are available on the Federal Register of 
Legislation website: www.legislation.gov.au/Series/C2004A02562.   
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7 Your review rights 

Your review rights in relation to this decision are set out at ATTACHMENT B.  

8 Publication of material released under the FOI Act 

Where I have decided to release documents to you, we may also publish the released material on our Disclosure 
Log. We will not publish personal or business affairs information where it would be unreasonable to do so. 

For your reference our Disclosure Log can be found here: www.infrastructure.gov.au/about-us/freedom-
information/freedom-information-disclosure-log.  

Further information 

If you require further information regarding this decision, please contact the Department’s FOI Section 
at FOI@infrastructure.gov.au. 

Yours sincerely 

 

Toby Robinson 
Assistant Secretary 
Infrastructure Investment Reform Branch 
Land Transport Infrastructure Division 
 
Date:1 March 2024 
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ATTACHMENT B.  

YOUR REVIEW RIGHTS 

If you are dissatisfied with my decision, you may apply for a review of it. 

Internal review 

You can request an internal review within 30 days of receiving this decision. An internal review will be conducted 
by a different departmental officer from the original decision-maker.  

No particular form is required to apply for review although it will assist the Department if you are able to set 
out the grounds on which you believe that the original decision should be changed.  

Applications for internal review can be sent to FOI@infrastructure.gov.au    

If you choose to seek an internal review, you will also have a right to apply for Information Commissioner review 
(IC review) of the internal review decision once it has been provided to you if you remain dissatisfied with the 
decision. 

Information Commissioner review or complaint 

You have the right to seek a review by the Information Commissioner of this decision.  

An application for IC review must be made in writing to the Office of the Australian Information Commissioner 
(OAIC) within 60 days of the decision.  

If you are not satisfied with the way we have handled your FOI request, you can lodge a complaint with the 
OAIC.  However, the OAIC suggests that complaints are made to the agency in the first instance. 

More information about the Information Commissioner reviews and complaints is available on the OAIC website 
here: www.oaic.gov.au/freedom-of-information/foi-review-process. 
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GPO Box 594, Canberra ACT 2601, Australia 
1800 075 001  infrastructure.gov.au | arts.gov.au 

 

Our reference: FOI 24-206   

 

 

Dear  

Decision on your Freedom of Information Request 

I refer to your request of 11 December 2023, to the Department of Infrastructure, Transport, Regional 
Development, Communications and the Arts (the Department), seeking access to documents under the 
Freedom of Information Act 1982 (FOI Act).  

1 Your request 

You requested access to: 

Between 19/03/22 to 30/11/23, a copy of all briefings, advice, memos and/or any written 
correspondence between the Department of Infrastructure, Transport, Regional Development, 
Communications and the Arts and the South Australian Government regarding the Tarrkarri Centre for 
First Nations Cultures proposed to be built at Lot Fourteen in Adelaide. 

2 Authority to make decision 

I am authorised by the Secretary to make decisions in relation to Freedom of Information requests under 
section 23(1) of the FOI Act.  

3 Decision 

I have identified 43 documents that are relevant to your request. These documents were in the possession of 
the Department when your request was received. 

I have decided to: 

• grant access in full to relevant information in 31 documents 

• grant partial access to 12 documents 

A schedule setting out the documents relevant to your request, with my decision in relation to this those 
documents, is at ATTACHMENT A. 
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4 Finding of facts and reasons for decision  

My findings of fact and reasons for deciding that exemptions apply to the parts of documents relevant to your 
request are set out below.  

4.1 Section 47B - Documents affecting Commonwealth-State relations 

Section 47B of the FOI Act provides that a document is conditionally exempt if disclosure would, or could 
reasonably be expected to, cause damage to relations between the Commonwealth and a State. 

Paragraphs 6.33-6.35 of the FOI Guidelines also state: 

6.33 Disclosure of the document may cause damage by, for example: 

• interrupting or creating difficulty in negotiations or discussions that are underway, 
including in the development of joint or parallel policy 

• adversely affecting the administration of a continuing Commonwealth-State project 

• substantially impairing (but not merely modifying) Commonwealth-State programs 

• adversely affecting the continued level of trust or co-operation in existing inter-office 
relationships 

• impairing or prejudicing the flow of information to and from the Commonwealth 

6.34 Decision makers may also need to consider future working relationships where disclosure may, for 
example: 

• impair or prejudice the future flow of information 

• adversely affect Commonwealth-State police operations or investigations 

• adversely affect the development of future Commonwealth-State projects 

6.35 The potential damage need not be quantified, www.oaic.gov.au/freedom-of-information/foi-
guidelines/part-6-conditional-exemptions - ftn28 but the effect on relations arising from the 
disclosure must be adverse. 

Having regard to the above, I am satisfied that disclosure of the parts of the documents marked ‘s47B’ are 
reasonably expected to cause damage to relations between the Commonwealth and the South Australian 
government. Specifically, disclosure of the material is reasonably expected to: 

• interrupt or create difficulty in negotiations or discussions that are underway regarding relevant 
Commonwealth-State projects 

• adversely affect the administration of continuing relevant Commonwealth-State projects 

• substantially impair, but not merely modify, the relevant Commonwealth-State programs 

• adversely affect the continued level of trust or co-operation in existing inter-office relationships 
between the Commonwealth and South Australian government. 

• impair or prejudice the flow of information to and from the Commonwealth regarding similar future 
projects. 
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In relation to the test would or could reasonably be expected, paragraph 5.16-5.18 of the FOI Guidelines state: 

5.16  The test requires the decision maker to assess the likelihood of the predicted or forecast event, 
effect or damage occurring after disclosure of a document. 

5.17  The use of the word ‘could’ in this qualification is less stringent than ‘would’, and requires 
analysis of the reasonable expectation rather than certainty of an event, effect or damage 
occurring. It may be a reasonable expectation that an effect has occurred, is presently 
occurring, or could occur in the future.  

5.18  The mere risk, possibility or chance of prejudice does not qualify as a reasonable expectation. 
There must, based on reasonable grounds, be at least a real, significant or material possibility 
of prejudice.  

I am satisfied that damage that would or could reasonably be expected to occur, based on reasonable grounds, 
is real, significant or a material possibility. 

Consultation with a State or Territory 

In making my decision, I consulted with the relevant State government, and I took into account any concerns 
raised by the relevant State and/or Territory. 

For the reasons outlined above, I decided that the parts of the documents marked ‘s47B’ are conditionally 
exempt from disclosure under section 47B of the FOI Act. 

Where information is found to be conditionally exempt, I must give access to that information unless access at 
this time would, on balance, be contrary to the public interest. I have addressed the public interest 
considerations below. 

4.2 Section 47C – Deliberative processes 

Section 47C of the FOI Act provides that a document is conditionally exempt if its disclosure would disclose 
matter (deliberative matter) in the nature of, or relating to, opinion, advice or recommendation obtained, 
prepared or recorded, or consultation or deliberation that has taken place, in the course of, or for the purposes 
of, the deliberative processes involved in the functions of an agency; or a Minister; or the Government of the 
Commonwealth. 

Deliberative process 

Paragraph 6.58 of the FOI Guidelines states that deliberative process involves the exercise of judgement in 
developing and making a selection from different options: 

The action of deliberating, in common understanding, involves the weighing up or evaluation of the 
competing arguments or considerations that may have a bearing upon one’s course of action. In short, 
the deliberative processes involved in the functions of an agency are its thinking processes – the 
processes of reflection, for example, upon the wisdom and expediency of a proposal, a particular decision 
or a course of action.  

Paragraph 6.59 of the FOI Guidelines states that the ‘deliberative process’ generally refers to the process of 
weighing up or evaluating competing arguments or considerations or to thinking processes – the process of 
reflection, for example, upon the wisdom and expediency of a proposal, a particular decision or a course of 
action. 

FOI 25-114 - Document 46

R
el

ea
se

d 
un

de
r t

he
 F

O
I A

ct
 1

98
2 

by
 th

e 
D

ep
ar

tm
en

t o
f I

nf
ra

st
ru

ct
ur

e,
 

Tr
an

sp
or

t, 
R

eg
io

na
l D

ev
el

op
m

en
t, 

C
om

m
un

ic
at

io
ns

 a
nd

 th
e 

Ar
ts



4 

 

 

 

Deliberative matter 

Paragraph 6.63 of the FOI Guidelines states that ‘deliberative matter’ is a shorthand term for ‘opinion, advice 
and recommendation’ and ‘consultation and deliberation’ that is recorded or reflected in a document. There is 
no reason generally to limit the ordinary meanings given to the words ‘opinion, advice or recommendation, 
consultation or deliberation’.  

I am satisfied that the parts of the documents marked ‘s47C’ contain material that meets the criteria of 
deliberative matter, and that this material forms part of a deliberative process. The parts of the documents 
provide opinions and advice forming part of the weighing up and evaluation of competing arguments, and can 
be characterised as the thinking process of the Department or the process of reflection upon the wisdom and 
expediency of a particular proposal. 

For the reasons outlined above, I decided that the parts of the documents marked ‘s47C’ are conditionally 
exempt from disclosure under section 47C of the FOI Act. 

Where information is found to be conditionally exempt, I must give access to that information unless access at 
this time would, on balance, be contrary to the public interest. I have addressed the public interest 
considerations below. 

4.3 Section 47F – Documents affecting personal privacy 

Section 47F of the FOI Act provides that a document is conditionally exempt if its disclosure would involve the 
unreasonable disclosure of personal information about any person (including a deceased person). 

Personal Information 

Personal information has the same meaning as in the Privacy Act. Specifically, section 6 of the Privacy Act 
provides that personal information means information or an opinion about an identified individual, or an 
individual who is reasonably identifiable whether the information or opinion is true or not; and whether the 
information or opinion is recorded in a material form or not. 

Paragraph 6.131 of the FOI Guidelines states that for particular information to be personal information, an 
individual must be identified or reasonably identifiable. 

Paragraph 6.130 of the FOI Guidelines states that personal information can include a person’s name, address, 
telephone number, date of birth, medical records, bank account details, taxation information and signature.  

An individual is a natural person rather than a corporation, trust, body politic or incorporated association.  

I am satisfied that parts of the document marked ‘s47F’ includes personal information about an individual. 

Unreasonable Disclosure of Personal Information 

Section 47F(2) of the FOI Act provides that, in determining whether the disclosure would involve the 
unreasonable disclosure of personal information, I must have regard to the following matters: 

(a) the extent to which the information is well known 

(b) whether the person to whom the information relates is known to be (or to have been) associated 
with the matters dealt with in the document 

(c) the availability of the information from publicly accessible sources 

(d) any other matters that the agency or Minister considers relevant. 
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Paragraph 6.138 of the FOI Guidelines states that: 

The personal privacy exemption is designed to prevent the unreasonable invasion of third parties’ 
privacy. The test of ‘unreasonableness’ implies a need to balance the public interest in disclosure of 
government-held information and the private interest in the privacy of individuals. The test does not, 
however, amount to the public interest test of s 11A(5), which follows later in the decision making 
process. It is possible that the decision maker may need to consider one or more factors twice, once to 
determine if a projected effect is unreasonable and again when assessing the public interest balance. 

I note that the AAT, in Re Chandra and Minister for Immigration and Ethnic Affairs [1984] AATA 437 at paragraph 
259, stated that: 

... whether a disclosure is ‘unreasonable’ requires … a consideration of all the circumstances, including 
the nature of the information that would be disclosed, the circumstances in which the information was 
obtained, the likelihood of the information being information that the person concerned would not wish 
to have disclosed without consent, and whether the information has any current relevance … it is also 
necessary in my view to take into consideration the public interest recognised by the Act in the disclosure 
of information … and to weigh that interest in the balance against the public interest in protecting the 
personal privacy of a third party ...  

Paragraphs 6.142 and 6.143 of the FOI Guidelines state: 

6.142 Key factors for determining whether disclosure is unreasonable include: 

• the author of the document is identifiable 

• the documents contain third party personal information 

• release of the documents would cause stress on the third party 

• no public purpose would be achieved through release 

6.143 As discussed in the leading s 47F IC review decision of ‘FG’ and National Archives of Australia 
[2015] AICmr 26, other factors considered to be relevant include: 

• the nature, age and current relevance of the information 

• any detriment that disclosure may cause to the person to whom the information relates 

• any opposition to disclosure expressed or likely to be held by that person 

• the circumstances of an agency’s collection and use of the information 

• the fact that the FOI Act does not control or restrict any subsequent use or dissemination 
of information released under the FOI Act 

• any submission an FOI applicant chooses to make in support of their application as to their 
reasons for seeking access and their intended or likely use or dissemination of the 
information, and 

• whether disclosure of the information might advance the public interest in government 
transparency and integrity 
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I am satisfied that the disclosure of personal information contained within the document would, in the 
circumstances, constitute an unreasonable disclosure of personal information for the following reasons: 

• the conditionally exempt personal information is not well known 

• the person to whom the personal information relates is not known to be (or to have been) associated 
with the matters dealt with in the document 

• the conditionally exempt personal information is not available from publicly accessible sources 

• the individual whose personal information is contained in the document is identifiable 

• no further public purpose would be achieved through the release of the personal information 

• the information is current and has not lost its sensitivity through the passage of time 

• the individual would not expect the information to be placed in the public domain, and detriment 
may be caused to the individual to whom the information relates, and 

• the FOI Act does not control or restrict any subsequent use or dissemination of information released 
under the FOI Act. 

For the reasons outlined above, I decided that the parts of the document marked ‘s47F’ are conditionally 
exempt from disclosure under section 47F of the FOI Act. 

Where information is found to be conditionally exempt, I must give access to that information unless access at 
this time would, on balance, be contrary to the public interest. I have addressed the public interest 
considerations below. 

4.4 Public interest considerations 

Pursuant to section 11A(5) of the FOI Act, I must give access to conditionally exempt information unless access 
to that information at that time would, on balance, be contrary to the public interest. I have therefore 
considered whether disclosure of the conditionally exempt information would be contrary to the public interest. 

I note that paragraph 6.5 of the FOI Guidelines states that the public interest test is considered to be:  

• something that is of serious concern or benefit to the public, not merely of individual interest 

• not something of interest to the public, but in the interest of the public 

• not a static concept, where it lies in a particular matter will often depend on a balancing of interests 

• necessarily broad and non-specific and 

• relates to matters of common concern or relevance to all members of the public, or a substantial 
section of the public. 

Factors favouring disclosure 

Section 11B of the FOI Act provides that factors favouring access to conditionally exempt information in the 
public interest include whether access to that information would do any of the following: 

• promote the objects of the FOI Act (including all matters set out in sections 3 and 3A) 

• inform debate on a matter of public importance  

• promote effective oversight of public expenditure 

• allow a person to access his or her own personal information. 
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Having regard to the above, I consider that disclosure of the conditionally exempt information at this time:  

• would provide access to documents held by an agency of the Commonwealth which would promote 
the objects of the FOI Act by providing the Australian community with access to information held by 
the Australian Government. 

• would not inform debate on a matter of public importance  

• would not promote effective oversight of public expenditure 

• would not allow you access to your own personal information. 

Factors weighing against disclosure 

I consider that the following factors weigh against disclosure of the conditionally exempt information at this 
time, on the basis that disclosure: 

• would adversely affect the administration of a continuing Commonwealth-State project 

• would damage the continued level of trust or co-operation in existing inter-government working 
relationships  

• could reasonably be expected to prejudice the early developmental stages of forming opinion, 
advice and recommendations during deliberative processes by creating an environment in which 
there is a chilling effect on the open consideration of all options that have potential to be put forward 

• could reasonably be expected to prejudice the protection of an individual’s right to personal privacy 

o The Department is committed to complying with its obligations under the Privacy Act 1988, which 
sets out standards and obligations that regulate how we must handle and manage personal 
information. I consider it is firmly in the public interest that we uphold the rights of individuals to 
their own privacy and meet our statutory obligations under the Privacy Act.  

o I note that the substance of the information that is relevant to your request has been released to 
you and disclosure of the conditionally exempt personal information would not provide you with 
any further insight into the workings of government beyond that substantive information. 

In making my decision, I have not taken into account any of the irrelevant factors set out in section 11B(4) of 
the FOI Act, which are: 

(a) access to the conditionally exempt information could result in embarrassment to the 
Commonwealth Government, or cause a loss of confidence in the Commonwealth Government 

(b) access to the conditionally exempt information could result in any person misinterpreting or 
misunderstanding that information 

(c) the author of the document was (or is) of high seniority in the agency to which the request for access 
to the document was made 

(d) access to the conditionally exempt information could result in confusion or unnecessary debate. 

Conclusion – disclosure is not in the public interest 

For the reasons set out above, after weighing all public interest factors for and against disclosure, I decided 
that, on balance, disclosure of the conditionally exempt information would be contrary to the public interest. 

I am satisfied that the benefit to the public resulting from disclosure of the conditionally exempt information is 
outweighed by the benefit to the public of withholding that information.   
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4.5 Section 22 – deletion of irrelevant and/or exempt material 

Section 22 of the FOI Act applies to documents containing irrelevant and/or exempt material and allows an 
agency to delete such material from a document. 

I decided that the documents captured by your request contain material which can reasonably be regarded as 
irrelevant to your request. As such, an edited copy of those documents has been prepared in accordance with 
section 22(1)(a)(ii) of the FOI Act. This information is marked ‘s22’ in the documents released to you. 

The documents contain personal identifiers of public servants. When your request was acknowledged, we 
notified you that personal information of public servants below the SES level and all email addresses, signatures 
and direct telephone numbers would be considered irrelevant to the scope of your request unless you told us 
that you were expressly seeking access to that information. On the basis that you did not notify us otherwise, 
I decided this information is irrelevant to your request and it has been deleted under section 22 of the FOI Act 
as outlined above. 

In addition, as I decided that some information you have requested is exempt from disclosure, I have prepared 
an edited copy of the documents being released by deleting the exempt information under section 22(1)(a)(i) 
of the FOI Act. 

5 Material taken into consideration 

In making my decision, I had regard to the following: 

• the terms of your request 

• the content of the documents captured by your request 

• the provisions of the FOI Act 

• the guidelines issued by the Australian Information Commissioner under section 93A of the FOI Act 
(the FOI Guidelines) 

• advice from departmental officers with responsibility for the subject matter contained in the 
documents captured by your request 

• submissions from State governments consulted about documents which contain information 
concerning the execution of their powers or functions 

6 Legislative provisions 

The FOI Act, including the provisions referred to in my decision, are available on the Federal Register of 
Legislation website: www.legislation.gov.au/Series/C2004A02562.   

7 Your review rights 

Your review rights in relation to this decision are set out at ATTACHMENT B.  
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8 Publication of material released under the FOI Act 

Where I have decided to release documents to you, we may also publish the released material on our Disclosure 
Log. We will not publish personal or business affairs information where it would be unreasonable to do so. 

For your reference our Disclosure Log can be found here: www.infrastructure.gov.au/about-us/freedom-
information/freedom-information-disclosure-log.  

Further information 

If you require further information regarding this decision, please contact the Department’s FOI Section 
at FOI@infrastructure.gov.au. 

Yours sincerely 

Fiona Yule 
Assistant Secretary 
City and Regional Partnerships Branch 
Partnerships and Projects Division 
 
Date:        28 February 2024 
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ATTACHMENT B.  

YOUR REVIEW RIGHTS 

If you are dissatisfied with my decision, you may apply for a review of it. 

Internal review 

You can request an internal review within 30 days of receiving this decision. An internal review will be conducted 
by a different departmental officer from the original decision-maker.  

No particular form is required to apply for review although it will assist the Department if you are able to set 
out the grounds on which you believe that the original decision should be changed.  

Applications for internal review can be sent to FOI@infrastructure.gov.au    

If you choose to seek an internal review, you will also have a right to apply for Information Commissioner review 
(IC review) of the internal review decision once it has been provided to you if you remain dissatisfied with the 
decision. 

Information Commissioner review or complaint 

You have the right to seek a review by the Information Commissioner of this decision.  

An application for IC review must be made in writing to the Office of the Australian Information Commissioner 
(OAIC) within 60 days of the decision.  

If you are not satisfied with the way we have handled your FOI request, you can lodge a complaint with the 
OAIC.  However, the OAIC suggests that complaints are made to the agency in the first instance. 

More information about the Information Commissioner reviews and complaints is available on the OAIC website 
here: www.oaic.gov.au/freedom-of-information/foi-review-process. 
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GPO Box 594, Canberra ACT 2601, Australia 
1800 075 001  infrastructure.gov.au | arts.gov.au 

 

Our reference: FOI 24-203   

 
  

Dear  

Decision on your Freedom of Information Request 

I refer to your request of 11 December 2023, to the Department of Infrastructure, Transport, Regional 
Development, Communications and the Arts (the Department), seeking access to documents under the 
Freedom of Information Act 1982 (FOI Act).  

1 Your request 

You requested access to: 

“A list of all Ministerial Submissions sent to the office of the Minister for Communications, including 
the subject title, PDR number, and the date the briefs were sent to the Minister’s office.  The request 
for this list covers the period from 1 June 2022 to the date of receipt of this request” 

1.1 Clarification/Modification of scope of request 

On 15 January 2024, following consultation with you, you agreed to modify the scope of your request to limit it 
to ministerial submission provided to the Minister for Communications only.  

On 19 January 2024, the Department issued you with a Practical Refusal Notice advising that the work involved 
in processing your request in its original form would substantially and unreasonably divert the resources of the 
department from its other operations due to its size and broad scope. Following a request consultation process 
with you, on 5 February 2024 you agreed to modify the scope of your requests to the following: 

“A list of all Ministerial Submissions sent to the office of the Minister for Communications, including 
the subject title, PDR number, and the date the briefs were sent to the Minister’s office.  The request 
for this list covers the period from 1 June 2023 to the date of receipt of this request” 

2 Authority to make decision 

I am authorised by the Secretary to make decisions in relation to Freedom of Information requests under 
section 23(1) of the FOI Act.  
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3 Decision 

You have requested access to data that is held in computer systems ordinarily available to the Department. 
Pursuant to section 17 of the FOI Act, the Department has used its computer systems to produce 1 written 
discrete document that contains the information you are seeking to access.  

I have decided to grant partial access to that document. 

4 Finding of facts and reasons for decision  

My findings of fact and reasons for deciding that exemptions apply to the parts of document relevant to your 
request are set out below.  

4.1 Section 33 – Documents affecting national security  

Section 33(a)(i) of the FOI Act provides that a document is exempt from disclosure if disclosure of the document 
would, or could reasonably be expected to, cause damage to the security of the Commonwealth. 

Security  

Section 4(5) of the FOI Act provides that the expression security of the Commonwealth, shall be taken to extend 
to matters relating to the detection, prevention or suppression of activities, whether within Australia or outside 
Australia, subversive of, or hostile to, the interests of the Commonwealth or of any country allied or associated 
with the Commonwealth. 

Relevantly section 4 of the Australian Security Intelligence Organisation Act 1979 defines security as: 

(a) the protection of, and of the people of, the Commonwealth and the several States and Territories 
from: 

(i) espionage; 

(ii) sabotage; 

(iii) politically motivated violence; 

(iv) promotion of communal violence; 

(v) attacks on Australia’s defence system; or 

(vi) acts of foreign interference; 

whether directed from, or committed within, Australia or not; and 

(aa) the protection of Australia’s territorial and border integrity from serious threats; and 

(b) the carrying out of Australia’s responsibilities to any foreign country in relation to a matter 
mentioned in any of the subparagraphs of paragraph (a) or the matter mentioned in 
paragraph (aa). 

Paragraph 5.29 of the FOI Guidelines states that the term ‘security of the Commonwealth’ is intended to refer 
to the protection of Australia and its population from activities that are hostile to, or subversive of, the 
Commonwealth’s interests. 
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Damage 

Paragraphs 5.16, 5.17, 5.27 and 5.28 of the FOI Guidelines relevantly provide the following information about 
the terms ‘could reasonably be expected to’ and ‘damage’: 

5.16 The test requires the decision maker to assess the likelihood of the predicted or forecast event, 
effect or damage occurring after disclosure of a document. 

5.17 The use of the word ‘could’ in this qualification is less stringent than ‘would’, and requires 
analysis of the reasonable expectation rather than certainty of an event, effect or damage 
occurring. It may be a reasonable expectation that an effect has occurred, be presently 
occurring, or could occur in the future. 

5.27 [For] the term ‘reasonably expected’… there must be ‘real’ and ‘substantial’ grounds for 
expecting the damage to occur which can be supported by evidence or reasoning.  

5.28 ‘Damage’ for the purposes of this exemption is not confined to loss of damage in monetary 
terms. The relevant damage may be intangible… but [should be] determined on the facts of 
each particular case.  

Paragraph 5.25 of the FOI Guidelines states that the context of each document is relevant because, while 
disclosure of the information in the document may not itself cause harm, in combination with other 
information, it may contribute to a complete picture which results in damage as specified in section 33(a) of the 
FOI Act. 

Paragraph 5.31 of the FOI Guidelines state that the meaning of damage in the context of section 33(a)(i) of the 
FOI Act has three aspects: 

• that of safety, protection or defence from something that is regarded as a danger 

• the means that may be employed either to bring about or to protect against that danger, and 

• the organisations or personnel providing safety or protection from the danger. 

An assessment of whether information is exempt under section 33(a)(i) of the FOI Act requires consideration of 
the context and environment that exists at the time the decision is made, and paragraph 5.33 of the FOI 
Guidelines provides that where there is doubt about the application of section 33, decision makers should 
favour non-disclosure of the relevant information. 

For the reasons set out above, I decided that part of the document marked ‘s33’ is exempt from disclosure 
under section 33(a)(i) of the FOI Act.  

4.2 Section 34 - Cabinet documents 

Section 34(1)(a) of the FOI Act provides that a document is an exempt document if both of the following are 
satisfied: 

(i) it has been submitted to the Cabinet for its consideration, or is or was proposed by a 
Minister to be so submitted and 

(ii) it was brought into existence for the dominant purpose of submission for consideration by 
the Cabinet 

Section 34(2) of the FOI Act provides that a document is an exempt document to the extent that it is a copy or 
part of, or contains an extract from, a document to which section 34(1) applies. 
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Section 34(3) of the FOI Act provides that a document is an exempt document to the extent that it contains 
information the disclosure of which would reveal a Cabinet deliberation or decision, unless the existence of the 
deliberation or decision has been officially disclosed. 

Paragraph 5.5 of the FOI Guidelines states that the Cabinet exemption is designed to protect the confidentiality 
of the Cabinet process and to ensure that the principle of collective ministerial responsibility (fundamental to 
the Cabinet system) is not undermined.  

Paragraphs 27-29 of the Cabinet Handbook state: 

27.  Obviously general information about what has been decided by the Cabinet is, on occasions, 
released into the public domain by persons authorised to do so. But this does not detract from 
the importance of allowing the Prime Minister or the Cabinet itself to decide what is disclosed 
publicly about any decision they have reached.  

28.  Effective Cabinet confidentiality requires the protection of Cabinet deliberations not only at the 
time an issue was current but also in the future. Ministers in successive Governments have 
relied on the convention that their views, either written or spoken will remain confidential well 
into the future. It is only with the confidence in this convention that ministers can enjoy 
freedom to explore all policy options without the need to temper their comments or views.  

29.  This convention provides the Executive of Government with the opportunity to contest policy 
ideas in a highly confidential manner in order to ensure that the collective decision that 
ultimately arises from the Cabinet’s deliberations is the best possible policy decision for the 
administration of the Government. 

I have had regard to the circumstances in which the parts of the document marked ‘s34(1)’ in the schedule was 
brought into existence, and I am satisfied that it was created for the dominant purpose of submission for 
consideration by the Cabinet, and that it has been submitted to the Cabinet for its consideration. 

I have had regard to the content of the parts of the documents marked ‘s34(3)’ and am satisfied that they 
contain information the disclosure of which would reveal a Cabinet deliberation or decision which has not been 
officially disclosed. 

In considering the application of this exemption, I undertook consultation with the Department of the Prime 
Minister and Cabinet, and confirmed that the relevant information remains subject to Cabinet confidentiality. 

For the reasons set out above, I decided that parts of the document marked ‘s34’ are exempt under section 34 
of the FOI Act. 

4.3 Section 45 - Documents containing material obtained in confidence 

Section 45 of the FOI Act provides that a document is an exempt document if its disclosure would found an 
action by a person for breach of confidence. 

Paragraph 5.159 of the FOI Guidelines states that to found an action for breach of confidence, the following five 
criteria must be satisfied in relation to the information: 

• it must be specifically identified 

• it must have the necessary quality of confidentiality 

• it must have been communicated and received on the basis of a mutual understanding of confidence 

• it must have been disclosed or threatened to be disclosed, without authority 
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• unauthorised disclosure of the information has or will cause detriment 

I am satisfied that the parts of the documents marked ‘s45’ consist of information: 

• that is specifically identified as being confidential in nature 

• that has the quality of confidentiality, is only known to a limited group and is not common knowledge 
nor in the public domain 

• which has been communicated and received on the basis of a mutual understanding of confidence 

• the disclosure of which would be without the authority of an affected third party, and 

• the disclosure of which would cause detriment to the affected third party, including financial loss. 

For the reasons outlined above, I decided that parts of the document marked ‘s45’ are exempt from disclosure 
under section 45 of the FOI Act. 

4.4 Section 47C – Deliberative processes 

Section 47C of the FOI Act provides that a document is conditionally exempt if its disclosure would disclose 
matter (deliberative matter) in the nature of, or relating to, opinion, advice or recommendation obtained, 
prepared or recorded, or consultation or deliberation that has taken place, in the course of, or for the purposes 
of, the deliberative processes involved in the functions of an agency; or a Minister; or the Government of the 
Commonwealth. 

Deliberative process 

Paragraph 6.58 of the FOI Guidelines states that deliberative process involves the exercise of judgement in 
developing and making a selection from different options: 

The action of deliberating, in common understanding, involves the weighing up or evaluation of the 
competing arguments or considerations that may have a bearing upon one’s course of action. In short, 
the deliberative processes involved in the functions of an agency are its thinking processes – the 
processes of reflection, for example, upon the wisdom and expediency of a proposal, a particular decision 
or a course of action.  

Paragraph 6.59 of the FOI Guidelines states that the ‘deliberative process’ generally refers to the process of 
weighing up or evaluating competing arguments or considerations or to thinking processes – the process of 
reflection, for example, upon the wisdom and expediency of a proposal, a particular decision or a course of 
action. 

Deliberative matter 

Paragraph 6.63 of the FOI Guidelines states that ‘deliberative matter’ is a shorthand term for ‘opinion, advice 
and recommendation’ and ‘consultation and deliberation’ that is recorded or reflected in a document. There is 
no reason generally to limit the ordinary meanings given to the words ‘opinion, advice or recommendation, 
consultation or deliberation’.  

I am satisfied that the parts of the document marked ‘s47C’ contain material that meets the criteria of 
deliberative matter. 

For the reasons outlined above, I decided that parts of the document marked ‘s47C’ are conditionally exempt 
from disclosure under section 47C of the FOI Act. 
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Where information is found to be conditionally exempt, I must give access to that information unless access at 
this time would, on balance, be contrary to the public interest. I have addressed the public interest 
considerations below. 

4.5 Section 47F – Documents affecting personal privacy 

Section 47F of the FOI Act provides that a document is conditionally exempt if its disclosure would involve the 
unreasonable disclosure of personal information about any person (including a deceased person). 

Personal Information 

Personal information has the same meaning as in the Privacy Act. Specifically, section 6 of the Privacy Act 
provides that personal information means information or an opinion about an identified individual, or an 
individual who is reasonably identifiable whether the information or opinion is true or not; and whether the 
information or opinion is recorded in a material form or not. 

Paragraph 6.131 of the FOI Guidelines states that for particular information to be personal information, an 
individual must be identified or reasonably identifiable. 

Paragraph 6.130 of the FOI Guidelines states that personal information can include a person’s name, address, 
telephone number, date of birth, medical records, bank account details, taxation information and signature.  

An individual is a natural person rather than a corporation, trust, body politic or incorporated association.  

I am satisfied that the parts of the document marked ‘s47F’ includes personal information about a number of 
individuals. 

Unreasonable Disclosure of Personal Information 

Section 47F(2) of the FOI Act provides that, in determining whether the disclosure would involve the 
unreasonable disclosure of personal information, I must have regard to the following matters: 

(a) the extent to which the information is well known 

(b) whether the person to whom the information relates is known to be (or to have been) associated 
with the matters dealt with in the document 

(c) the availability of the information from publicly accessible sources 

(d) any other matters that the agency or Minister considers relevant. 

Paragraph 6.138 of the FOI Guidelines states that: 

The personal privacy exemption is designed to prevent the unreasonable invasion of third parties’ 
privacy. The test of ‘unreasonableness’ implies a need to balance the public interest in disclosure of 
government-held information and the private interest in the privacy of individuals. The test does not, 
however, amount to the public interest test of s 11A(5), which follows later in the decision making 
process. It is possible that the decision maker may need to consider one or more factors twice, once to 
determine if a projected effect is unreasonable and again when assessing the public interest balance. 

I note that the AAT, in Re Chandra and Minister for Immigration and Ethnic Affairs [1984] AATA 437 at paragraph 
259, stated that: 

FOI 25-114 - Document 47

R
el

ea
se

d 
un

de
r t

he
 F

O
I A

ct
 1

98
2 

by
 th

e 
D

ep
ar

tm
en

t o
f I

nf
ra

st
ru

ct
ur

e,
 

Tr
an

sp
or

t, 
R

eg
io

na
l D

ev
el

op
m

en
t, 

C
om

m
un

ic
at

io
ns

 a
nd

 th
e 

Ar
ts



7 

 

 

 

... whether a disclosure is ‘unreasonable’ requires … a consideration of all the circumstances, including 
the nature of the information that would be disclosed, the circumstances in which the information was 
obtained, the likelihood of the information being information that the person concerned would not wish 
to have disclosed without consent, and whether the information has any current relevance … it is also 
necessary in my view to take into consideration the public interest recognised by the Act in the disclosure 
of information … and to weigh that interest in the balance against the public interest in protecting the 
personal privacy of a third party ...  

Paragraphs 6.142 and 6.143 of the FOI Guidelines state: 

6.142 Key factors for determining whether disclosure is unreasonable include: 

• the author of the document is identifiable 

• the documents contain third party personal information 

• release of the documents would cause stress on the third party 

• no public purpose would be achieved through release 

6.143 As discussed in the leading s 47F IC review decision of ‘FG’ and National Archives of Australia 
[2015] AICmr 26, other factors considered to be relevant include: 

• the nature, age and current relevance of the information 

• any detriment that disclosure may cause to the person to whom the information relates 

• any opposition to disclosure expressed or likely to be held by that person 

• the circumstances of an agency’s collection and use of the information 

• the fact that the FOI Act does not control or restrict any subsequent use or dissemination 
of information released under the FOI Act 

• any submission an FOI applicant chooses to make in support of their application as to their 
reasons for seeking access and their intended or likely use or dissemination of the 
information, and 

• whether disclosure of the information might advance the public interest in government 
transparency and integrity 

I am satisfied that the disclosure of personal information contained within the document would, in the 
circumstances, constitute an unreasonable disclosure of personal information for the following reasons: 

• the conditionally exempt personal information is not well known  

• the person to whom the personal information relates is not known to be (or to have been) associated 
with the matters dealt with in the document 

• the conditionally exempt personal information is not available from publicly accessible sources 

• the individuals whose personal information is contained in the document are identifiable 

• the information is current and has not lost its sensitivity through the passage of time 

• the individuals would not expect the information to be placed in the public domain, and detriment 
may be caused to the individuals to whom the information relates, and 

• the FOI Act does not control or restrict any subsequent use or dissemination of information released 
under the FOI Act. 

For the reasons outlined above, I decided that the parts of the document marked ‘s47F’ are conditionally 
exempt from disclosure under section 47F of the FOI Act. 
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Where information is found to be conditionally exempt, I must give access to that information unless access at 
this time would, on balance, be contrary to the public interest. I have addressed the public interest 
considerations below. 

4.6 Section 47G – Business information 

Section 47G of the FOI Act provides that a document is conditionally exempt if its disclosure would disclose 
information concerning a person in respect of his or her business or professional affairs or concerning the 
business, commercial or financial affairs of an organisation or undertaking, in a case in which the disclosure of 
the information would, or could reasonably be expected to, unreasonably affect that person adversely in 
respect of his or her lawful business or professional affairs or that organisation or undertaking in respect of its 
lawful business, commercial or financial affairs. 

Business information 

Paragraph 6.184 of the FOI Guidelines states that the conditionally exempt information must have some 
relevance to a person in respect of his or her business or professional affairs or to the business, commercial or 
financial affairs of an organisation or undertaking. 

Paragraph 6.192 of the FOI Guidelines further states that the use of the term ‘business or professional affairs’ 
distinguishes an individual’s personal or private affairs and an organisation’s internal affairs. The term ‘business 
affairs’ has been interpreted to mean ‘the totality of the money-making affairs of an organisation or undertaking 
as distinct from its private or internal affairs’. 

The parts of the document marked ‘s47G’ contain business affairs information that is relevant to the business, 
commercial or financial affairs of an organisation or undertaking. This information is relevant to the profitability 
and financial viability of an organisation or undertaking, and does not relate to its private or internal affairs. 

As such, I am satisfied that this information is business information. 

Unreasonable adverse effect of disclosure 

Paragraph 6.187 of the FOI Guidelines states that the presence of ‘unreasonably’ in section 47G(1) implies a 
need to balance public and private interests. The public interest, or some aspect of it, will be one of the factors 
in determining whether the adverse effect of disclosure on a person in respect of his or her business affairs is 
unreasonable. I must therefore balance the public and private interest factors to decide whether disclosure is 
unreasonable for the purposes of section 47G(1)(a); but this does not amount to the public interest test of 
section 11A(5) which follows later in the decision process.  

Paragraph 6.188 of the FOI Guidelines goes on to state that the test of reasonableness applies not to the claim 
of harm but to the objective assessment of the expected adverse effect. I must balance the public interest 
against a private interest of the affected third parties, preserving the profitability of a business. 

I am satisfied that the disclosure of the business affairs information would result in an adverse effect on the 
business, commercial or financial affairs of an organisation or undertaking. I have also had regard to the public 
and private interest factors, and I am satisfied that the preservation of the profitability and ongoing viability of 
the affected third-party business outweighs the public interest in the disclosure of this information. 

For the reasons outlined above, I decided that the parts of the document marked ‘s47G’ are conditionally 
exempt from disclosure under section 47G of the FOI Act. 

Where information is found to be conditionally exempt, I must give access to that information unless access at 
this time would, on balance, be contrary to the public interest. I have addressed the public interest 
considerations below. 
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4.7 Public interest considerations 

Pursuant to section 11A(5) of the FOI Act, I must give access to conditionally exempt information unless access 
to that information at that time would, on balance, be contrary to the public interest. I have therefore 
considered whether disclosure of the conditionally exempt information would be contrary to the public interest. 

I note that paragraph 6.5 of the FOI Guidelines states that the public interest test is considered to be:  

• something that is of serious concern or benefit to the public, not merely of individual interest 

• not something of interest to the public, but in the interest of the public 

• not a static concept, where it lies in a particular matter will often depend on a balancing of interests 

• necessarily broad and non-specific and 

• relates to matters of common concern or relevance to all members of the public, or a substantial 
section of the public. 

Factors favouring disclosure 

Section 11B of the FOI Act provides that factors favouring access to conditionally exempt information in the 
public interest include whether access to that information would do any of the following: 

• promote the objects of the FOI Act (including all matters set out in sections 3 and 3A) 

• inform debate on a matter of public importance  

• promote effective oversight of public expenditure 

• allow a person to access his or her own personal information. 

Having regard to the above, I consider that disclosure of the conditionally exempt information at this time:  

• would provide access to documents held by an agency of the Commonwealth which would promote 
the objects of the FOI Act by providing the Australian community with access to information held by 
the Australian Government. 

• would not inform debate on a matter of public importance  

• would not promote effective oversight of public expenditure 

• would not allow you access to your own personal information. 

Factors weighing against disclosure 

I consider that the following factors weigh against disclosure of the conditionally exempt information at this 
time, on the basis that disclosure: 

• could reasonably be expected to prejudice the early developmental stages of forming opinion, advice 
and recommendations during deliberative processes by creating an environment in which there is a 
chilling effect on the open consideration of all options that have potential to be put forward 

• could reasonably be expected to prejudice the protection of a number of individuals’ right to personal 
privacy 

o The Department is committed to complying with its obligations under the Privacy Act 1988, which 
sets out standards and obligations that regulate how we must handle and manage personal 
information. I consider it is firmly in the public interest that we uphold the rights of individuals to 
their own privacy and meet our statutory obligations under the Privacy Act.  
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o I note that the substance of the information that is relevant to your request has been released to 
you and disclosure of the conditionally exempt personal information would not provide you with 
any further insight into the workings of government beyond that substantive information. 

• could reasonably be expected to prejudice an agency’s ability to obtain similar information in the 
future 

In making my decision, I have not taken into account any of the irrelevant factors set out in section 11B(4) of 
the FOI Act, which are: 

(a) access to the conditionally exempt information could result in embarrassment to the 
Commonwealth Government, or cause a loss of confidence in the Commonwealth Government 

(b) access to the conditionally exempt information could result in any person misinterpreting or 
misunderstanding that information 

(c) the author of the document was (or is) of high seniority in the agency to which the request for 
access to the document was made 

(d) access to the conditionally exempt information could result in confusion or unnecessary debate. 

Conclusion – disclosure is not in the public interest 

For the reasons set out above, after weighing all public interest factors for and against disclosure, I decided 
that, on balance, disclosure of the conditionally exempt information would be contrary to the public interest. I 
am satisfied that the benefit to the public resulting from disclosure of the conditionally exempt information is 
outweighed by the benefit to the public of withholding that information.   

5 Material taken into consideration 

In making my decision, I had regard to the following: 

• the terms of your request 

• the content of the information captured by your request 

• the provisions of the FOI Act 

• the guidelines issued by the Australian Information Commissioner under section 93A of the FOI Act 
(the FOI Guidelines) 

• advice from departmental officers with responsibility for the subject matter contained in the 
documents captured by your request 

• submissions from third parties consulted about documents which contain information concerning 
them 

6 Legislative provisions 

The FOI Act, including the provisions referred to in my decision, are available on the Federal Register of 
Legislation website: www.legislation.gov.au/Series/C2004A02562.   

7 Your review rights 

Your review rights in relation to this decision are set out at ATTACHMENT A.  
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8 Publication of material released under the FOI Act 

Where I have decided to release documents to you, we may also publish the released material on our Disclosure 
Log. We will not publish personal or business affairs information where it would be unreasonable to do so. 

For your reference our Disclosure Log can be found here: www.infrastructure.gov.au/about-us/freedom-
information/freedom-information-disclosure-log.  

Further information 

If you require further information regarding this decision, please contact the Department’s FOI Section 
at FOI@infrastructure.gov.au.   

Yours sincerely 

Sam Grunhard 
First Assistant Secretary 
Communications Services and Consumer Division 
 
Date:     29 February 2024 
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ATTACHMENT A.  

YOUR REVIEW RIGHTS 

If you are dissatisfied with my decision, you may apply for a review of it. 

Internal review 

You can request an internal review within 30 days of receiving this decision. An internal review will be conducted 
by a different departmental officer from the original decision-maker.  

No particular form is required to apply for review although it will assist the Department if you are able to set 
out the grounds on which you believe that the original decision should be changed.  

Applications for internal review can be sent to FOI@infrastructure.gov.au    

If you choose to seek an internal review, you will also have a right to apply for Information Commissioner review 
(IC review) of the internal review decision once it has been provided to you if you remain dissatisfied with the 
decision. 

Information Commissioner review or complaint 

You have the right to seek a review by the Information Commissioner of this decision.  

An application for IC review must be made in writing to the Office of the Australian Information Commissioner 
(OAIC) within 60 days of the decision.  

If you are not satisfied with the way we have handled your FOI request, you can lodge a complaint with the 
OAIC.  However, the OAIC suggests that complaints are made to the agency in the first instance. 

More information about the Information Commissioner reviews and complaints is available on the OAIC website 
here: www.oaic.gov.au/freedom-of-information/foi-review-process. 
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GPO Box 594, Canberra ACT 2601, Australia 
1800 075 001  infrastructure.gov.au | arts.gov.au 

 

Our reference: FOI 24-204   

 
   

Dear  

Decision on your Freedom of Information Request 

I refer to your request of 11 December 2023, to the Department of Infrastructure, Transport, Regional 
Development, Communications and the Arts (the Department), seeking access to documents under the 
Freedom of Information Act 1982 (FOI Act).  

1 Your request 

You requested access to: 

A copy of the Department of Infrastructure, Transport, Regional Development and Communications 
Senate Estimates briefs pack for the October 2023 hearings. Specifically, I seek only the briefs that 
related to the Communications portfolio.  These would include briefs prepared for the department, plus 
the departmental briefs provided for the hearings involving the portfolio agencies (ACMA, eSafety 
Commissioner, Classification Board and Review Board), and departmental briefs for the hearings on 
Australia Post, NBN, ABC and SBS. 

On 14 December 2023, following consultation with you, you agreed to modify the scope of your request to the 
following: 

A copy of the Department of Infrastructure, Transport, Regional Development and Communications 
Senate Estimates Key briefs pack for the October 2023 hearings. Specifically, I seek only the Key briefs 
that related to the Communications portfolio. These would include Key briefs prepared by the 
department, including any key briefs prepared by the department for the hearings involving the portfolio 
agencies (ACMA, eSafety Commissioner, Classification Board and Review Board), and any key briefs 
prepared by the department for the hearings on Australia Post, NBN, ABC and SBS. 

2 Authority to make decision 

I am authorised by the Secretary to make decisions in relation to Freedom of Information requests under 
section 23(1) of the FOI Act.  
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3 Decision 

I have identified 49 documents that are relevant to your request. These documents were in the possession of 
the Department when your request was received. 

• grant access in full to relevant information in 37 documents 

• grant partial access to 12 documents 

A schedule setting out the documents relevant to your request, with my decision in relation to these 
documents, is at ATTACHMENT A. 

4 Finding of facts and reasons for decision  

My findings of fact and reasons for deciding that exemptions apply to the parts of documents relevant to your 
request are set out below.  

4.1 Section 45 - Documents containing material obtained in confidence 

Section 45 of the FOI Act provides that a document is an exempt document if its disclosure would found an 
action by a person for breach of confidence. 

Paragraph 5.159 of the FOI Guidelines states that to found an action for breach of confidence, the following five 
criteria must be satisfied in relation to the information: 

• it must be specifically identified 

• it must have the necessary quality of confidentiality 

• it must have been communicated and received on the basis of a mutual understanding of confidence 

• it must have been disclosed or threatened to be disclosed, without authority 

• unauthorised disclosure of the information has or will cause detriment 

I am satisfied that the parts of the documents marked ‘s45’ consist of information: 

• that has specifically identified to the Department as being confidential in nature 

• that has the quality of confidentiality, is only known to a limited group and is not common knowledge 
nor in the public domain 

• that was communicated and received on the basis of mutual understanding of confidence, and that 
this mutual understanding exists at the time of the communication 

• in circumstances in which disclosure of the information will be without the authority of the affected 
third party, and 

• in circumstances where disclosure of the information would cause detriment to the party who 
provided the confidential information to the Department. The detriment in this instance would 
involve financial loss to the affected third party. 

For the reasons outlined above, I decided that parts of the documents marked ‘s45’ are exempt from disclosure 
under section 45 of the FOI Act. 
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4.2 Section 47 - Documents disclosing commercially valuable information 

Section 47(1)(b) of the FOI Act provides that a document is an exempt document if its disclosure would disclose 
information having a commercial value that would be, or could reasonably be expected to be, destroyed or 
diminished if the information were disclosed. 

Paragraphs 5.204 and 5.205 of the FOI Guidelines state: 

5.204  To be exempt under s 47(1)(b) a document must satisfy two criteria: 

• the document must contain information that has a commercial value either to an agency or 
to another person or body, and 

• the commercial value of the information would be, or could reasonably be expected to be, 
destroyed or diminished if it were disclosed 

5.205  It is a question of fact whether information has commercial value, and whether disclosure 
would destroy or diminish that value. The commercial value may relate, for example, to the 
profitability or viability of a continuing business operation or commercial activity in which an 
agency or person is involved. The information need not necessarily have ‘exchange value’, in 
the sense that it can be sold as a trade secret or intellectual property. The following factors may 
assist in deciding in a particular case whether information has commercial value: 

• whether the information is known only to the agency or person for whom it has value or, if 
it is known to others, to what extent that detracts from its intrinsic commercial value 

• whether the information confers a competitive advantage on the agency or person to whom 
it relates — for example, if it lowers the cost of production or allows access to markets not 
available to competitors 

• whether a genuine “arm’s-length” buyer would be prepared to pay to obtain that 
information 

• whether the information is still current or out of date (out of date information may no longer 
have any value), and 

• whether disclosing the information would reduce the value of a business operation or 
commercial activity — reflected, perhaps, in a lower share price 

I am satisfied that the relevant information contained in the documents: 

• is only known to the Department and the affected third party for whom it has value 

• is not known to others, and disclosure of the information would detract from its intrinsic commercial 
value 

• confers a competitive advantage on the affected third party, and provides the affected third party 
with access to markets not available to its competitors 

• is something that a genuine “arm’s length’ buyer would be prepared to pay to obtain 

• is still current, and retains its intrinsic value to the affected third party 

• would reduce in value to the business operations or commercial activities of the affected third party 
if disclosed. 

This information consists of material purchased by the Department from a service provider, and which is only 
available on subscription from the service provider.   
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For the reasons outlined above, I decided that the parts of the documents marked ‘s47’ are exempt from 
disclosure under section 47(1)(b) of the FOI Act. 

4.3 Section 47C – Deliberative processes 

Section 47C of the FOI Act provides that a document is conditionally exempt if its disclosure would disclose 
matter (deliberative matter) in the nature of, or relating to, opinion, advice or recommendation obtained, 
prepared or recorded, or consultation or deliberation that has taken place, in the course of, or for the purposes 
of, the deliberative processes involved in the functions of an agency; or a Minister; or the Government of the 
Commonwealth. 

Deliberative process 

Paragraph 6.58 of the FOI Guidelines states that deliberative process involves the exercise of judgement in 
developing and making a selection from different options: 

The action of deliberating, in common understanding, involves the weighing up or evaluation of the 
competing arguments or considerations that may have a bearing upon one’s course of action. In short, 
the deliberative processes involved in the functions of an agency are its thinking processes – the 
processes of reflection, for example, upon the wisdom and expediency of a proposal, a particular decision 
or a course of action.  

Paragraph 6.59 of the FOI Guidelines states that the ‘deliberative process’ generally refers to the process of 
weighing up or evaluating competing arguments or considerations or to thinking processes – the process of 
reflection, for example, upon the wisdom and expediency of a proposal, a particular decision or a course of 
action. 

Deliberative matter 

Paragraph 6.63 of the FOI Guidelines states that ‘deliberative matter’ is a shorthand term for ‘opinion, advice 
and recommendation’ and ‘consultation and deliberation’ that is recorded or reflected in a document. There is 
no reason generally to limit the ordinary meanings given to the words ‘opinion, advice or recommendation, 
consultation or deliberation’.  

I am satisfied that parts of the documents marked ‘s47C’ contain material that meets the criteria of deliberative 
matter, and that this material forms part of a deliberative process. The information can be characterised as the 
thinking process of the Department or the process of reflection upon the wisdom and expediency of a particular 
proposal. 

For the reasons outlined above, I decided that parts of the documents marked ‘s47C’ are conditionally exempt 
from disclosure under section 47C of the FOI Act. 

Where information is found to be conditionally exempt, I must give access to that information unless access at 
this time would, on balance, be contrary to the public interest. I have addressed the public interest 
considerations below. 
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4.4 Section 47E - Documents affecting certain operations of agencies 

Section 47E of the FOI Act provides that a document is conditionally exempt if its disclosure would, or could 
reasonably be expected to, have a substantial adverse effect on the proper and efficient conduct of the 
operations of an agency. 

Paragraph 6.120 of the FOI Guidelines states: 

An agency’s operations may not be substantially adversely affected if the disclosure would, or could 
reasonably be expected to lead to a change in the agency’s processes that would enable those processes 
to be more efficient. For example, in Re Scholes and Australian Federal Police [1996] AATA 347, the AAT 
found that the disclosure of particular documents could enhance the efficiency of the Australian Federal 
Police as it could lead to an improvement of its investigation process. 

Paragraph 6.123 of the FOI Guidelines states that the predicted effect must bear on the Department’s ‘proper 
and efficient’ operations, that is, the Department is undertaking its expected activities in an expected manner. 
Where disclosure of the documents reveals unlawful activities or inefficiencies, this element of the conditional 
exemption will not be met and the conditional exemption will not apply. 

I am satisfied that the parts of the documents marked ‘s47E(d)’ contain information which, if disclosed, would 
or could reasonably be expected to, have a substantial and an unreasonable effect on the Department’s proper 
and efficient operations. These are operational activities that are being undertaken in an expected and lawful 
manner, and would not reveal inefficiencies in the way in which the Department conducts those operational 
activities. 

For the reasons outlined above, I decided that parts of the documents marked ‘s47E’ are conditionally exempt 
from disclosure under section 47E of the FOI Act. 

Where information is found to be conditionally exempt, I must give access to that information unless access at 
this time would, on balance, be contrary to the public interest. I have addressed the public interest 
considerations below. 

4.5 Section 47F – Documents affecting personal privacy 

Section 47F of the FOI Act provides that a document is conditionally exempt if its disclosure would involve the 
unreasonable disclosure of personal information about any person (including a deceased person). 

Personal Information 

Personal information has the same meaning as in the Privacy Act. Specifically, section 6 of the Privacy Act 
provides that personal information means information or an opinion about an identified individual, or an 
individual who is reasonably identifiable whether the information or opinion is true or not; and whether the 
information or opinion is recorded in a material form or not. 

Paragraph 6.131 of the FOI Guidelines states that for particular information to be personal information, an 
individual must be identified or reasonably identifiable. 

Paragraph 6.130 of the FOI Guidelines states that personal information can include a person’s name, address, 
telephone number, date of birth, medical records, bank account details, taxation information and signature.  

An individual is a natural person rather than a corporation, trust, body politic or incorporated association.  

I am satisfied that parts of the documents marked ‘s47F’includes personal information about a number of 
individuals. 
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Unreasonable Disclosure of Personal Information 

Section 47F(2) of the FOI Act provides that, in determining whether the disclosure would involve the 
unreasonable disclosure of personal information, I must have regard to the following matters: 

(a) the extent to which the information is well known 

(b) whether the person to whom the information relates is known to be (or to have been) associated 
with the matters dealt with in the document 

(c) the availability of the information from publicly accessible sources 

(d) any other matters that the agency or Minister considers relevant. 

Paragraph 6.138 of the FOI Guidelines states that: 

The personal privacy exemption is designed to prevent the unreasonable invasion of third parties’ 
privacy. The test of ‘unreasonableness’ implies a need to balance the public interest in disclosure of 
government-held information and the private interest in the privacy of individuals. The test does not, 
however, amount to the public interest test of s 11A(5), which follows later in the decision making 
process. It is possible that the decision maker may need to consider one or more factors twice, once to 
determine if a projected effect is unreasonable and again when assessing the public interest balance. 

I note that the AAT, in Re Chandra and Minister for Immigration and Ethnic Affairs [1984] AATA 437 at paragraph 
259, stated that: 

... whether a disclosure is ‘unreasonable’ requires … a consideration of all the circumstances, including 
the nature of the information that would be disclosed, the circumstances in which the information was 
obtained, the likelihood of the information being information that the person concerned would not wish 
to have disclosed without consent, and whether the information has any current relevance … it is also 
necessary in my view to take into consideration the public interest recognised by the Act in the disclosure 
of information … and to weigh that interest in the balance against the public interest in protecting the 
personal privacy of a third party ...  

Paragraphs 6.142 and 6.143 of the FOI Guidelines state: 

6.142 Key factors for determining whether disclosure is unreasonable include: 

 the author of the document is identifiable 

 the documents contain third party personal information 

 release of the documents would cause stress on the third party 

 no public purpose would be achieved through release 

6.143 As discussed in the leading s 47F IC review decision of ‘FG’ and National Archives of Australia 
[2015] AICmr 26, other factors considered to be relevant include: 

 the nature, age and current relevance of the information 

 any detriment that disclosure may cause to the person to whom the information relates 

 any opposition to disclosure expressed or likely to be held by that person 

 the circumstances of an agency’s collection and use of the information 
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 the fact that the FOI Act does not control or restrict any subsequent use or dissemination 
of information released under the FOI Act 

 any submission an FOI applicant chooses to make in support of their application as to their 
reasons for seeking access and their intended or likely use or dissemination of the 
information, and 

 whether disclosure of the information might advance the public interest in government 
transparency and integrity 

I am satisfied that the disclosure of personal information contained within the documents would, in the 
circumstances, constitute an unreasonable disclosure of personal information for the following reasons: 

• the conditionally exempt personal information is not well known  

• the person to whom the personal information relates is not known to be (or to have been) associated with 
the matters dealt with in the document 

• the conditionally exempt personal information is not available from publicly accessible sources 

• the individuals whose personal information is contained in the documents are identifiable 

• release of this information would cause stress to the individuals concerned 

• no further public purpose would be achieved through the release of the personal information noting that 
the personal information is included in the document as a result of their employment circumstance 

• the information is current and has not lost its sensitivity through the passage of time; and 

• the FOI Act does not control or restrict any subsequent use or dissemination of information released under 
the FOI Act. 

For the reasons outlined above, I decided that parts of the documents marked ‘s47F’ are conditionally exempt 
from disclosure under section 47F of the FOI Act. 

Where information is found to be conditionally exempt, I must give access to that information unless access at 
this time would, on balance, be contrary to the public interest. I have addressed the public interest 
considerations below. 

4.6 Section 47G – Business information 

Section 47G of the FOI Act provides that a document is conditionally exempt if its disclosure would disclose 
information concerning a person in respect of his or her business or professional affairs or concerning the 
business, commercial or financial affairs of an organisation or undertaking, in a case in which the disclosure of 
the information would, or could reasonably be expected to, unreasonably affect that person adversely in 
respect of his or her lawful business or professional affairs or that organisation or undertaking in respect of its 
lawful business, commercial or financial affairs. 

Business information 

Paragraph 6.184 of the FOI Guidelines states that the conditionally exempt information must have some 
relevance to a person in respect of his or her business or professional affairs or to the business, commercial or 
financial affairs of an organisation or undertaking. 

Paragraph 6.192 of the FOI Guidelines further states that the use of the term ‘business or professional affairs’ 
distinguishes an individual’s personal or private affairs and an organisation’s internal affairs. The term ‘business 
affairs’ has been interpreted to mean ‘the totality of the money-making affairs of an organisation or undertaking 
as distinct from its private or internal affairs’. 
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Paragraph 6.194 of the FOI Guidelines states that ‘profession’ is not static, and is clearly intended to cover the 
work activities of a person who is admitted to a recognised profession and who ordinarily offers professional 
services to the public for a fee. 

Parts of the documents marked ‘s47G’ contain business affairs information that is relevant to the business, 
commercial or financial affairs of an organisation or undertaking. This information is relevant to the profitability 
and financial viability of an organisation or undertaking, and does not relate to its private or internal affairs. 

As such, I am satisfied that this information is business information. 

Unreasonable adverse effect of disclosure 

Paragraph 6.187 of the FOI Guidelines states that the presence of ‘unreasonably’ in section 47G(1) implies a 
need to balance public and private interests. The public interest, or some aspect of it, will be one of the factors 
in determining whether the adverse effect of disclosure on a person in respect of his or her business affairs is 
unreasonable. I must therefore balance the public and private interest factors to decide whether disclosure is 
unreasonable for the purposes of section 47G(1)(a); but this does not amount to the public interest test of 
section 11A(5) which follows later in the decision process.  

Paragraph 6.188 of the FOI Guidelines goes on to state that the test of reasonableness applies not to the claim 
of harm but to the objective assessment of the expected adverse effect. I must balance the public interest 
against a private interest of the affected third parties, preserving the profitability of a business. 

I am satisfied that the disclosure of the business affairs information would result in an adverse effect on the 
business, commercial or financial affairs of an organisation or undertaking. I have also had regard to the public 
and private interest factors, and I am satisfied that the preservation of the profitability and ongoing viability of 
the affected third-party business outweighs the public interest in the disclosure of this information. 

Section 47G(2) of the FOI Act provides that section 47G(1) does not apply to trade secrets or other information 
to which section 47 applies. Section 47G has not been applied to any information which I have previously 
decided is exempt under section 47 of the FOI Act. 

For the reasons outlined above, I decided that parts of the documents marked ‘s47G’ are conditionally exempt 
from disclosure under section 47G of the FOI Act. 

Where information is found to be conditionally exempt, I must give access to that information unless access at 
this time would, on balance, be contrary to the public interest. I have addressed the public interest 
considerations below. 

4.7 Public interest considerations 

Pursuant to section 11A(5) of the FOI Act, I must give access to conditionally exempt information unless access 
to that information at that time would, on balance, be contrary to the public interest. I have therefore 
considered whether disclosure of the conditionally exempt information would be contrary to the public interest. 

I note that paragraph 6.5 of the FOI Guidelines states that the public interest test is considered to be:  

• something that is of serious concern or benefit to the public, not merely of individual interest 

• not something of interest to the public, but in the interest of the public 

• not a static concept, where it lies in a particular matter will often depend on a balancing of interests 

• necessarily broad and non-specific and 
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• relates to matters of common concern or relevance to all members of the public, or a substantial 
section of the public. 

Factors favouring disclosure 

Section 11B of the FOI Act provides that factors favouring access to conditionally exempt information in the 
public interest include whether access to that information would do any of the following: 

• promote the objects of the FOI Act (including all matters set out in sections 3 and 3A) 

• inform debate on a matter of public importance  

• promote effective oversight of public expenditure 

• allow a person to access his or her own personal information. 

Having regard to the above, I consider that disclosure of the conditionally exempt information at this time:  

• would provide access to documents held by an agency of the Commonwealth which would promote 
the objects of the FOI Act by providing the Australian community with access to information held by 
the Australian Government. 

• would not inform debate on a matter of public importance  

• would promote effective oversight of public expenditure to some degree 

• would not allow you access to your own personal information. 

Factors weighing against disclosure 

I consider that the following factors weigh against disclosure of the conditionally exempt information at this 
time, on the basis that disclosure: 

• could reasonably be expected to prejudice the early developmental stages of forming opinion, advice 
and recommendations during deliberative processes by creating an environment in which there is a 
chilling effect on the open consideration of all options that have potential to be put forward 

• could reasonably be expected to prejudice the competitive commercial activities of an agency 

• could reasonably be expected to harm the interests of an individual or group of individuals 

• could reasonably be expected to prejudice the protection of a number of individuals’ right to personal 
privacy 

o The Department is committed to complying with its obligations under the Privacy Act 1988, which 
sets out standards and obligations that regulate how we must handle and manage personal 
information. I consider it is firmly in the public interest that we uphold the rights of individuals to 
their own privacy and meet our statutory obligations under the Privacy Act.  

o I note that the substance of the information that is relevant to your request has been released to 
you and disclosure of the conditionally exempt personal information would not provide you with 
any further insight into the workings of government beyond that substantive information. 

• could reasonably be expected to prejudice the profitability and financial viability of an organisation or 
undertaking 

In making my decision, I have not taken into account any of the irrelevant factors set out in section 11B(4) of 
the FOI Act, which are: 

(a) access to the conditionally exempt information could result in embarrassment to the 
Commonwealth Government, or cause a loss of confidence in the Commonwealth Government 
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(b) access to the conditionally exempt information could result in any person misinterpreting or 
misunderstanding that information 

(c) the author of the document was (or is) of high seniority in the agency to which the request for 
access to the document was made 

(d) access to the conditionally exempt information could result in confusion or unnecessary debate. 

Conclusion – disclosure is not in the public interest 

For the reasons set out above, after weighing all public interest factors for and against disclosure, I decided 
that, on balance, disclosure of the conditionally exempt information would be contrary to the public interest. I 
am satisfied that the benefit to the public resulting from disclosure of the conditionally exempt information is 
outweighed by the benefit to the public of withholding that information.   

4.8 Section 22 – deletion of irrelevant and/or exempt material 

Section 22 of the FOI Act applies to documents containing irrelevant and/or exempt material and allows an 
agency to delete such material from a document. 

I decided that the documents captured by your request contain material which can reasonably be regarded as 
irrelevant to your request. The documents contain personal identifiers of public servants. When your request 
was acknowledged, we notified you that personal information of public servants below the SES level and all 
email addresses, signatures and direct telephone numbers would be considered irrelevant to the scope of your 
request unless you told us that you were expressly seeking access to that information. On the basis that you did 
not notify us otherwise, I decided this information is irrelevant to your request. As such, an edited copy of those 
documents has been prepared in accordance with section 22(1)(a)(ii) of the FOI Act. This information is marked 
‘s22’ in the documents released to you. 

In addition, as I decided that some information you have requested is exempt from disclosure, I have prepared 
an edited copy of the documents being released by deleting the exempt information under section 22(1)(a)(i) 
of the FOI Act. 

5 Material taken into consideration 

In making my decision, I had regard to the following: 

• the terms of your request 

• the content of the documents captured by your request 

• the provisions of the FOI Act 

• the guidelines issued by the Australian Information Commissioner under section 93A of the FOI Act 
(the FOI Guidelines) 

• advice from departmental officers with responsibility for the subject matter contained in the 
documents captured by your request 

• submissions from third parties consulted about documents which contain information concerning 
them 
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6 Legislative provisions 

The FOI Act, including the provisions referred to in my decision, are available on the Federal Register of 
Legislation website: www.legislation.gov.au/Series/C2004A02562.   

7 Your review rights 

Your review rights in relation to this decision are set out at ATTACHMENT B.  

8 Publication of material released under the FOI Act 

Where I have decided to release documents to you, we may also publish the released material on our Disclosure 
Log. We will not publish personal or business affairs information where it would be unreasonable to do so. 

For your reference our Disclosure Log can be found here: www.infrastructure.gov.au/about-us/freedom-
information/freedom-information-disclosure-log.  

Further information 

If you require further information regarding this decision, please contact the Department’s FOI Section 
at FOI@infrastructure.gov.au.   

Yours sincerely 

Samuel Grunhard 
First Assistant Secretary 
Communications Services and Consumer Division 
 
Date:       23  February 2024 
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ATTACHMENT B.  

YOUR REVIEW RIGHTS 

If you are dissatisfied with my decision, you may apply for a review of it. 

Internal review 

You can request an internal review within 30 days of receiving this decision. An internal review will be conducted 
by a different departmental officer from the original decision-maker.  

No particular form is required to apply for review although it will assist the Department if you are able to set 
out the grounds on which you believe that the original decision should be changed.  

Applications for internal review can be sent to FOI@infrastructure.gov.au    

If you choose to seek an internal review, you will also have a right to apply for Information Commissioner review 
(IC review) of the internal review decision once it has been provided to you if you remain dissatisfied with the 
decision. 

Information Commissioner review or complaint 

You have the right to seek a review by the Information Commissioner of this decision.  

An application for IC review must be made in writing to the Office of the Australian Information Commissioner 
(OAIC) within 60 days of the decision.  

If you are not satisfied with the way we have handled your FOI request, you can lodge a complaint with the 
OAIC.  However, the OAIC suggests that complaints are made to the agency in the first instance. 

More information about the Information Commissioner reviews and complaints is available on the OAIC website 
here: www.oaic.gov.au/freedom-of-information/foi-review-process. 
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GPO Box 594, Canberra ACT 2601, Australia 
1800 075 001  infrastructure.gov.au | arts.gov.au 

 

Our reference: FOI 24-195   

 
  

Dear  

Decision on your Freedom of Information Request 

I refer to your request of 4 December 2023, to the Department of Infrastructure, Transport, Regional 
Development, Communications and the Arts (the Department), seeking access to documents under the 
Freedom of Information Act 1982 (FOI Act).  

1 Your request 

You requested access to: 

documents relating to the following contract that were awarded by your department and published 
on the AusTender website: 
 
Contract ID: CN393796 - Agency Reference ID: 0041003043 
 
I am interested in obtaining the following documents associated with this contract:  

• The contract title and description 
• The name of the consultant engaged (if applicable) 
• The terms and conditions of the contract 
• The documents that were released to the market as part of the limited tender for this 

contract 
• Any reports or similar submitted by the contractor as part of the contract 

2 Authority to make decision 

I am authorised by the Secretary to make decisions in relation to Freedom of Information requests under 
section 23(1) of the FOI Act.  

FOI 25-114 - Document 51

s22(1)(a)(ii)

s22(1)(a)(ii)

R
el

ea
se

d 
un

de
r t

he
 F

O
I A

ct
 1

98
2 

by
 th

e 
D

ep
ar

tm
en

t o
f I

nf
ra

st
ru

ct
ur

e,
 

Tr
an

sp
or

t, 
R

eg
io

na
l D

ev
el

op
m

en
t, 

C
om

m
un

ic
at

io
ns

 a
nd

 th
e 

Ar
ts



2 

 

 

 

3 Decision 

In regards to the fourth point of your request, you have asked for documents relating to the limited tender 
process for CN393796. The Commonwealth Procurement Rules, which are publicly available on the Department 
of Finance’s website, list the conditions for limited tender. These conditions set out the rules for how a relevant 
entity must only conduct a procurement at or above the relevant procurement threshold through limited 
tender. To assist you, I have provided a link to the Condition for limited tender section of the Commonwealth 
Procurement Rules Additional Rules | Department of Finance.   

In regards to the remaining points of your request, I have identified 3 documents that are relevant. These 
documents were in the possession of the Department when your request was received.  

I have decided to: 

• grant access in full to 1 document 

• grant partial access to 2 documents 

A schedule setting out the documents relevant to your request, with my decision in relation to those 
documents, is at ATTACHMENT A. 

4 Finding of facts and reasons for decision  

My findings of fact and reasons for deciding that exemptions apply to parts of documents relevant to your 
request are set out below.  

4.1 Section 47F – Documents affecting personal privacy 

Section 47F of the FOI Act provides that a document is conditionally exempt if its disclosure would involve the 
unreasonable disclosure of personal information about any person (including a deceased person). 

Personal Information 

Personal information has the same meaning as in the Privacy Act. Specifically, section 6 of the Privacy Act 
provides that personal information means information or an opinion about an identified individual, or an 
individual who is reasonably identifiable whether the information or opinion is true or not; and whether the 
information or opinion is recorded in a material form or not. 

Paragraph 6.131 of the FOI Guidelines states that for particular information to be personal information, an 
individual must be identified or reasonably identifiable. 

Paragraph 6.130 of the FOI Guidelines states that personal information can include a person’s name, address, 
telephone number, date of birth, medical records, bank account details, taxation information and signature.  

An individual is a natural person rather than a corporation, trust, body politic or incorporated association.  

I am satisfied that parts of the documents marked ‘s47F’ includes personal information about a number of 
individuals. 
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Unreasonable Disclosure of Personal Information 

Section 47F(2) of the FOI Act provides that, in determining whether the disclosure would involve the 
unreasonable disclosure of personal information, I must have regard to the following matters: 

(a) the extent to which the information is well known 

(b) whether the person to whom the information relates is known to be (or to have been) associated 
with the matters dealt with in the document 

(c) the availability of the information from publicly accessible sources 

(d) any other matters that the agency or Minister considers relevant. 

Paragraph 6.138 of the FOI Guidelines states that: 

The personal privacy exemption is designed to prevent the unreasonable invasion of third parties’ 
privacy. The test of ‘unreasonableness’ implies a need to balance the public interest in disclosure of 
government-held information and the private interest in the privacy of individuals. The test does not, 
however, amount to the public interest test of s 11A(5), which follows later in the decision making 
process. It is possible that the decision maker may need to consider one or more factors twice, once to 
determine if a projected effect is unreasonable and again when assessing the public interest balance. 

I note that the AAT, in Re Chandra and Minister for Immigration and Ethnic Affairs [1984] AATA 437 at paragraph 
259, stated that: 

... whether a disclosure is ‘unreasonable’ requires … a consideration of all the circumstances, including 
the nature of the information that would be disclosed, the circumstances in which the information was 
obtained, the likelihood of the information being information that the person concerned would not wish 
to have disclosed without consent, and whether the information has any current relevance … it is also 
necessary in my view to take into consideration the public interest recognised by the Act in the disclosure 
of information … and to weigh that interest in the balance against the public interest in protecting the 
personal privacy of a third party ...  

Paragraphs 6.142 and 6.143 of the FOI Guidelines state: 

6.142 Key factors for determining whether disclosure is unreasonable include: 

• the author of the document is identifiable 

• the documents contain third party personal information 

• release of the documents would cause stress on the third party 

• no public purpose would be achieved through release 

6.143 As discussed in the leading s 47F IC review decision of ‘FG’ and National Archives of Australia 
[2015] AICmr 26, other factors considered to be relevant include: 

• the nature, age and current relevance of the information 

• any detriment that disclosure may cause to the person to whom the information relates 

• any opposition to disclosure expressed or likely to be held by that person 

• the circumstances of an agency’s collection and use of the information 

• the fact that the FOI Act does not control or restrict any subsequent use or dissemination 
of information released under the FOI Act 
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• any submission an FOI applicant chooses to make in support of their application as to their 
reasons for seeking access and their intended or likely use or dissemination of the 
information, and 

• whether disclosure of the information might advance the public interest in government 
transparency and integrity 

I am satisfied that the disclosure of personal information contained within the document would, in the 
circumstances, constitute an unreasonable disclosure of personal information for the following reasons: 

• the conditionally exempt personal information is not well known  

• the person to whom the personal information relates is not known to be (or to have been) associated 
with the matters dealt with in the document 

• the conditionally exempt personal information is not available from publicly accessible sources 

• the individuals whose personal information is contained in the document are identifiable 

• no further public purpose would be achieved through the release of the personal information noting 
that the personal information is included in the document as a result of their employment 
circumstance, and 

• the FOI Act does not control or restrict any subsequent use or dissemination of information released 
under the FOI Act. 

For the reasons outlined above, I decided that parts of the documents marked ‘s47F’ are conditionally exempt 
from disclosure under section 47F of the FOI Act. 

Where information is found to be conditionally exempt, I must give access to that information unless access at 
this time would, on balance, be contrary to the public interest. I have addressed the public interest 
considerations below. 

4.2 Public interest considerations 

Pursuant to section 11A(5) of the FOI Act, I must give access to conditionally exempt information unless access 
to that information at that time would, on balance, be contrary to the public interest. I have therefore 
considered whether disclosure of the conditionally exempt information would be contrary to the public interest. 

I note that paragraph 6.5 of the FOI Guidelines states that the public interest test is considered to be:  

• something that is of serious concern or benefit to the public, not merely of individual interest 

• not something of interest to the public, but in the interest of the public 

• not a static concept, where it lies in a particular matter will often depend on a balancing of interests 

• necessarily broad and non-specific and 

• relates to matters of common concern or relevance to all members of the public, or a substantial 
section of the public. 

Factors favouring disclosure 

Section 11B of the FOI Act provides that factors favouring access to conditionally exempt information in the 
public interest include whether access to that information would do any of the following: 

• promote the objects of the FOI Act (including all matters set out in sections 3 and 3A) 

• inform debate on a matter of public importance  
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• promote effective oversight of public expenditure 

• allow a person to access his or her own personal information. 

Having regard to the above, I consider that disclosure of the conditionally exempt information at this time:  

• would provide access to documents held by an agency of the Commonwealth which would promote 
the objects of the FOI Act by providing the Australian community with access to information held by 
the Australian Government. 

• would not inform debate on a matter of public importance  

• would not promote effective oversight of public expenditure 

• would not allow you access to your own personal information. 

Factors weighing against disclosure 

I consider that the following factors weigh against disclosure of the conditionally exempt information at this 
time, on the basis that disclosure: 

• could reasonably be expected to prejudice the protection of a number of individuals’ right to personal 
privacy 

o The Department is committed to complying with its obligations under the Privacy Act 1988, which 
sets out standards and obligations that regulate how we must handle and manage personal 
information. I consider it is firmly in the public interest that we uphold the rights of individuals to 
their own privacy and meet our statutory obligations under the Privacy Act.  

o I note that the substance of the information that is relevant to your request has been released to 
you and disclosure of the conditionally exempt personal information would not provide you with 
any further insight into the workings of government beyond that substantive information. 

In making my decision, I have not taken into account any of the irrelevant factors set out in section 11B(4) of 
the FOI Act, which are: 

(a) access to the conditionally exempt information could result in embarrassment to the 
Commonwealth Government, or cause a loss of confidence in the Commonwealth Government 

(b) access to the conditionally exempt information could result in any person misinterpreting or 
misunderstanding that information 

(c) the author of the document was (or is) of high seniority in the agency to which the request for 
access to the document was made 

(d) access to the conditionally exempt information could result in confusion or unnecessary debate. 

Conclusion – disclosure is not in the public interest 

For the reasons set out above, after weighing all public interest factors for and against disclosure, I decided 
that, on balance, disclosure of the conditionally exempt information would be contrary to the public interest. I 
am satisfied that the benefit to the public resulting from disclosure of the conditionally exempt information is 
outweighed by the benefit to the public of withholding that information.   
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4.3 Section 22 – deletion of irrelevant and/or exempt material 

Section 22 of the FOI Act applies to documents containing irrelevant and/or exempt material and allows an 
agency to delete such material from a document. 

The documents contain personal identifiers of public servants. When your request was acknowledged, we 
notified you that personal information of public servants below the SES level and all email addresses, signatures 
and direct telephone numbers would be considered irrelevant to the scope of your request unless you told us 
that you were expressly seeking access to that information. On the basis that you did not notify us otherwise, 
I decided this information is irrelevant to your request and it has been deleted under section 22 of the FOI Act 
as outlined above. 

In addition, as I decided that some information you have requested is exempt from disclosure, I have prepared 
an edited copy of the document being released by deleting the exempt information under section 22(1)(a)(i) of 
the FOI Act. 

5 Material taken into consideration 

In making my decision, I had regard to the following: 

• the terms of your request 

• the content of the documents captured by your request 

• the provisions of the FOI Act 

• the guidelines issued by the Australian Information Commissioner under section 93A of the FOI Act 
(the FOI Guidelines) 

• advice from departmental officers with responsibility for the subject matter contained in the 
documents captured by your request 

• submissions from third parties consulted about documents which contain information concerning 
them 

6 Legislative provisions 

The FOI Act, including the provisions referred to in my decision, are available on the Federal Register of 
Legislation website: www.legislation.gov.au/Series/C2004A02562.   

7 Your review rights 

Your review rights in relation to this decision are set out at ATTACHMENT B.  

8 Publication of material released under the FOI Act 

Where I have decided to release documents to you, we may also publish the released material on our Disclosure 
Log. We will not publish personal or business affairs information where it would be unreasonable to do so. 

For your reference our Disclosure Log can be found here: www.infrastructure.gov.au/about-us/freedom-
information/freedom-information-disclosure-log.  
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Further information 

If you require further information regarding this decision, please contact the Department’s FOI Section 
at FOI@infrastructure.gov.au.   

Yours sincerely 

Jason Preece 
Assistant Secretary 
Rail project Delivery Branch 
Commonwealth Infrastructure Projects Division 
 
Date: 12 February 2024 
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ATTACHMENT B.  

YOUR REVIEW RIGHTS 

If you are dissatisfied with my decision, you may apply for a review of it. 

Internal review 

You can request an internal review within 30 days of receiving this decision. An internal review will be conducted 
by a different departmental officer from the original decision-maker.  

No particular form is required to apply for review although it will assist the Department if you are able to set 
out the grounds on which you believe that the original decision should be changed.  

Applications for internal review can be sent to FOI@infrastructure.gov.au    

If you choose to seek an internal review, you will also have a right to apply for Information Commissioner review 
(IC review) of the internal review decision once it has been provided to you if you remain dissatisfied with the 
decision. 

Information Commissioner review or complaint 

You have the right to seek a review by the Information Commissioner of this decision.  

An application for IC review must be made in writing to the Office of the Australian Information Commissioner 
(OAIC) within 60 days of the decision.  

If you are not satisfied with the way we have handled your FOI request, you can lodge a complaint with the 
OAIC.  However, the OAIC suggests that complaints are made to the agency in the first instance. 

More information about the Information Commissioner reviews and complaints is available on the OAIC website 
here: www.oaic.gov.au/freedom-of-information/foi-review-process. 
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GPO Box 594, Canberra ACT 2601, Australia 
1800 075 001  infrastructure.gov.au | arts.gov.au 

 

Our reference: FOI 24-222  

Dear  

Decision on your Freedom of Information Request 

I refer to your request of 22 December 2023, to the Department of Infrastructure, Transport, Regional 
Development, Communications and the Arts (the Department), seeking access to documents under the 
Freedom of Information Act 1982 (FOI Act).  

1 Your request 

You requested access to: 

any minutes, notes or summaries from any briefing between 14 November 2023 and 15 December 
2023 (inclusive), provided by the Department to the Minister, or the Minister's Office, relating to the 
Strategic Fleet Issues Paper. 

2 Authority to make decision 

I am authorised by the Secretary to make decisions in relation to Freedom of Information requests under 
section 23(1) of the FOI Act.  

3 Decision 

I have identified 1 document that is relevant to your request. This document is a classified briefing provided by 
the Department to the Minister (reference MS23-005034) and was in the possession of the Department when 
your request was received. I have decided to refuse access in full to the document. 
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4 Finding of facts and reasons for decision  

My findings of fact and reasons for deciding that an exemption applies to the document relevant to your request 
are set out below.  

4.1 Section 47C – Deliberative processes 

Section 47C of the FOI Act provides that a document is conditionally exempt if its disclosure would disclose 
matter (deliberative matter) in the nature of, or relating to, opinion, advice or recommendation obtained, 
prepared or recorded, or consultation or deliberation that has taken place, in the course of, or for the purposes 
of, the deliberative processes involved in the functions of an agency; or a Minister; or the Government of the 
Commonwealth. 

Deliberative process 

Paragraph 6.58 of the FOI Guidelines states that deliberative process involves the exercise of judgement in 
developing and making a selection from different options: 

The action of deliberating, in common understanding, involves the weighing up or evaluation of the 
competing arguments or considerations that may have a bearing upon one’s course of action. In short, 
the deliberative processes involved in the functions of an agency are its thinking processes – the 
processes of reflection, for example, upon the wisdom and expediency of a proposal, a particular decision 
or a course of action.  

Paragraph 6.59 of the FOI Guidelines states that the ‘deliberative process’ generally refers to the process of 
weighing up or evaluating competing arguments or considerations or to thinking processes – the process of 
reflection, for example, upon the wisdom and expediency of a proposal, a particular decision or a course of 
action. 

Deliberative matter 

Paragraph 6.63 of the FOI Guidelines states that ‘deliberative matter’ is a shorthand term for ‘opinion, advice 
and recommendation’ and ‘consultation and deliberation’ that is recorded or reflected in a document. There is 
no reason generally to limit the ordinary meanings given to the words ‘opinion, advice or recommendation, 
consultation or deliberation’.  

I am satisfied that the document contains material that meets the criteria of deliberative matter, and that this 
material forms part of a deliberative process. The document sets out the weighing up and evaluation of 
competing arguments, and can be characterised as the thinking process of the Department or the process of 
reflection upon the wisdom and expediency of a particular proposal. 

For the reasons outlined above, I decided that the document is conditionally exempt from disclosure under 
section 47C of the FOI Act. 

Where information is found to be conditionally exempt, I must give access to that information unless access at 
this time would, on balance, be contrary to the public interest. I have addressed the public interest 
considerations below. 
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4.2 Public interest considerations 

Pursuant to section 11A(5) of the FOI Act, I must give access to conditionally exempt information unless access 
to that information at that time would, on balance, be contrary to the public interest. I have therefore 
considered whether disclosure of the conditionally exempt information would be contrary to the public interest. 

I note that paragraph 6.5 of the FOI Guidelines states that the public interest test is considered to be:  

• something that is of serious concern or benefit to the public, not merely of individual interest 

• not something of interest to the public, but in the interest of the public 

• not a static concept, where it lies in a particular matter will often depend on a balancing of interests 

• necessarily broad and non-specific and 

• relates to matters of common concern or relevance to all members of the public, or a substantial 
section of the public. 

Factors favouring disclosure 

Section 11B of the FOI Act provides that factors favouring access to conditionally exempt information in the 
public interest include whether access to that information would do any of the following: 

• promote the objects of the FOI Act (including all matters set out in sections 3 and 3A) 

• inform debate on a matter of public importance  

• promote effective oversight of public expenditure 

• allow a person to access his or her own personal information. 

Having regard to the above, I consider that disclosure of the conditionally exempt information at this time:  

• would provide access to documents held by an agency of the Commonwealth which would promote 
the objects of the FOI Act by providing the Australian community with access to information held by 
the Australian Government. 

• would not inform debate on a matter of public importance  

• would not promote effective oversight of public expenditure 

• would not allow you access to your own personal information. 

Factors weighing against disclosure 

I consider that the following factors weigh against disclosure of the conditionally exempt information at this 
time, on the basis that disclosure could reasonably be expected to prejudice the early developmental stages of 
forming opinion, advice and recommendations during deliberative processes by creating an environment in 
which there is a chilling effect on the open consideration of all options that have potential to be put forward. 

In making my decision, I have not taken into account any of the irrelevant factors set out in section 11B(4) of 
the FOI Act, which are: 

(a) access to the conditionally exempt information could result in embarrassment to the 
Commonwealth Government, or cause a loss of confidence in the Commonwealth Government 

(b) access to the conditionally exempt information could result in any person misinterpreting or 
misunderstanding that information 
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(c) the author of the document was (or is) of high seniority in the agency to which the request for 
access to the document was made 

(d) access to the conditionally exempt information could result in confusion or unnecessary debate. 

Conclusion – disclosure is not in the public interest 

For the reasons set out above, after weighing all public interest factors for and against disclosure, I decided 
that, on balance, disclosure of the conditionally exempt information would be contrary to the public interest. I 
am satisfied that the benefit to the public resulting from disclosure of the conditionally exempt information is 
outweighed by the benefit to the public of withholding that information.   

5 Material taken into consideration 

In making my decision, I had regard to the following: 

• the terms of your request 

• the content of the documents captured by your request 

• the provisions of the FOI Act 

• the guidelines issued by the Australian Information Commissioner under section 93A of the FOI Act 
(the FOI Guidelines) 

• advice from departmental officers with responsibility for the subject matter contained in the 
documents captured by your request 

6 Legislative provisions 

The FOI Act, including the provisions referred to in my decision, are available on the Federal Register of 
Legislation website: www.legislation.gov.au/Series/C2004A02562.   

7 Your review rights 

Your review rights in relation to this decision are set out at ATTACHMENT A.  

Further information 

If you require further information regarding this decision, please contact the Department’s FOI Section 
at FOI@infrastructure.gov.au.   

Yours sincerely 

Andrew Johnson   
Assistant Secretary 
Strategic Fleet Branch 
Surface Transport Emission and Policy Division 

Date:  1 February 2024  
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ATTACHMENT A.  

YOUR REVIEW RIGHTS 

If you are dissatisfied with my decision, you may apply for a review of it. 

Internal review 

You can request an internal review within 30 days of receiving this decision. An internal review will be conducted 
by a different departmental officer from the original decision-maker.  

No particular form is required to apply for review although it will assist the Department if you are able to set 
out the grounds on which you believe that the original decision should be changed.  

Applications for internal review can be sent to FOI@infrastructure.gov.au    

If you choose to seek an internal review, you will also have a right to apply for Information Commissioner review 
(IC review) of the internal review decision once it has been provided to you if you remain dissatisfied with the 
decision. 

Information Commissioner review or complaint 

You have the right to seek a review by the Information Commissioner of this decision.  

An application for IC review must be made in writing to the Office of the Australian Information Commissioner 
(OAIC) within 60 days of the decision.  

If you are not satisfied with the way we have handled your FOI request, you can lodge a complaint with the 
OAIC.  However, the OAIC suggests that complaints are made to the agency in the first instance. 

More information about the Information Commissioner reviews and complaints is available on the OAIC website 
here: www.oaic.gov.au/freedom-of-information/foi-review-process. 

FOI 25-114 - Document 52

R
el

ea
se

d 
un

de
r t

he
 F

O
I A

ct
 1

98
2 

by
 th

e 
D

ep
ar

tm
en

t o
f I

nf
ra

st
ru

ct
ur

e,
 

Tr
an

sp
or

t, 
R

eg
io

na
l D

ev
el

op
m

en
t, 

C
om

m
un

ic
at

io
ns

 a
nd

 th
e 

Ar
ts




