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Infrastructure Division 

Brief xx 
Definitive Agreements (DAs) and Commonwealth Agreements 

 

Key points 

 The DAs and Commonwealth Agreements are commercially sensitive documents 
(and from Telstra’s perspective are subject to ASX listing and disclosure rules) 
and are therefore subject to a tripartite confidentiality agreement.  This agreement 
provides the Commonwealth with access to information on the DAs for the 
purpose of shareholder-related activities (noting the Commonwealth is not a party 
to the DAs).  Similar arrangements were in place for the 2011 DAs. 

 Because of these confidentiality requirements a cautious approach should be 
adopted in disclosing information that is not already in the public domain.  The 
suggested approach to responding to detailed questions is: 

o Commercial matters should be referred to NBN Co 
o Questions of detail that are not appropriate for referral to NBN Co can be 

taken on notice. 
 

 The amended DAs were signed on Sunday 14 December 2014. 

 Amendments will come into effect once the Conditions Precedent are met; the 
2011 DAs continue to operate until then. 

 The key outcomes of the DAs are: relevant parts of Telstra’s copper and HFC 
network will progressively transfer to NBN Co; NBN Co will have access to 
certain passive infrastructure (e.g. ducts) owned by Telstra; Telstra will 
progressively disconnect customers from its networks, facilitating its structural 
separation. 

 Telstra shareholders have been ‘kept whole’, therefore a shareholder vote is not 
required. 

 Telstra has released summaries of the amended DAs to the ASX (attached). 
 
1. Question  

How much will Telstra be paid under the amended DAs? 

 
1. Answer 

 As noted in the information Telstra provided to investors, the amended DAs and 
Commonwealth Agreements are expected to deliver equivalent net present value 
on a like for like basis to the original agreements ($11 billion post-tax as at June 
2010). 

 Telstra also noted that the original split between the value of the infrastructure 
payments, disconnection payments and the Commonwealth Agreements is broadly 
the same as the amended DAs ($5 billion, $4 billion and $2 billion respectively).  
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2. Question 

 

What were the key changes to the DAs and Commonwealth Agreements? 

 

2. Answer 

 There are two key changes to the DAs: 
1. The DAs have been amended so that they are ‘technology-neutral’, rather than 

FTTP-specific, to accommodate the MTM 
2. Telstra will progressively transfer ownership of relevant parts of its copper 

and HFC networks to NBN Co. 
 

 The three Commonwealth Agreements – the TUSMA Agreement, the Retraining 
Deed and the Public Information Campaign on Migration Deed – were also 
amended so that they are ‘technology-neutral’. 

 

 Additionally the TUSMA Deed was amended to: 
o reflect the Government’s decision to abolish TUSMA and transfer its 

functions (including the management of the Agreement) to the Department; 
o address operational issues that had arisen in the operation of the Agreement 

since July 2012; and, 
o include a compensation regime for Telstra if it incurs additional separation 

costs as a result of new regulation where the MTM rollout ceases after 
75 per cent of premises are passed or adequately served. 

 

 There were no changes to the 2011 Commonwealth Guarantee which will 
continue to apply to the amended DAs. 

 
3. Question 

What was the ACCC’s role? 

 

3. Answer 

 The ACCC was regularly briefed on a confidential basis as the negotiation 
progressed, and has provided its views on competition and consumer issues. 

 

 The ACCC will need to approve Telstra’s varied Migration Plan.   
 

 On 20 March 2015 Telstra submitted its revised Migration Plan to the ACCC for 
assessment and approval. The ACCC released a discussion paper on 1 April 
seeking stakeholder views. Submissions closed on 4 May 2015.  

 

 The ACCC is considering the plan in light of stakeholder feedback. 
 
 

4. Question 
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When will the amended agreements come into effect? 

 

4. Answer 

 The amended DAs will come into effect when the Conditions Precedent have been 
met.  The Conditions Precedent include tax rulings and ACCC approval of 
Telstra’s varied Migration Plan. 
 

 As Telstra noted in its advice to investors, the parties hope to have all Conditions 
Precedent satisfied in the first half of this year. 

 

5. Question 

How have reductions in remediation been treated? 
 

5. Answer 

 Under the original DAs Telstra was responsible for remediating all ducts for 
which NBN Co required access. 

 

 It is correct that fewer ducts will require remediation under the MTM than the 
former FTTP approach.  As a consequence, Telstra’s remediation obligations have 
been reduced and, as noted in its advice to investors, Telstra will provide a 
remediation credit to NBN Co over the rollout period. 

 
6. Question 

What additional contracts will Telstra be getting outside the DAs?  Was this part 

of the deal? 
 
6. Answer 

 Telstra and NBN Co signed a contract to provide planning and design services on 
19 December 2014.  The contract is for up to four years and up to approximately 
$390 million. 

 

 Telstra was awarded this contract following a competitive process which was 
conducted separately to the DA negotiations. 

 

 It is open to Telstra to participate in other NBN Co procurement activities.  
Questions about NBN Co’s procurement are best directed to NBN Co. 
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